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RESPONSE TO APPLICATION SEEKING LEAVE TO APPEAL 

PART I - OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The three issues raised by the Alberta Energy Regulator ("AER") and the Orphan Well 

Association ("OWA" and together with the AER, the "Applicants") in their memorandum of 

argument (the "Applicants' Memorandum") are based on a fundamental misunderstanding of 

the operation of insolvency law and are of no national or public importance. None of these issues 

meet the high threshold to obtain leave to appeal to this Court because the AER has, at all times, 

retained its exclusive right to regulate natural resources in Alberta or amend its legislation in 

accordance with its mandate - which it is currently in the process of doing.' 

2. The majority (the "Majority") of the Alberta Court of Appeal (the "Court of Appeal") 

correctly identified that the primary issue in this matter is the priority of environmental claims in 

insolvency and whether a receiver or trustee in bankruptcy (collectively, a "Court Officer") 

must satisfy the contingent liability inherent in the abandonment and reclamation of worthless 

wells in priority to the claims of secured creditors.2  In arriving at its conclusion, the Majority 

committed no errors in its affirmation of the paramountcy of the Bankruptcy and Insolvency Act, 

RSC 1985, c B-3 (the "BIA") over the provincial regulatory regime in Alberta to the extent the 

latter has the effect of reordering the priority of creditors under the BIA. Both the decision of the 

Majority and Chief Justice Wittmann (as he then was) (the "Chief Justice") in Redwater Energy 

Corporation, Re, 2016 ABQB 278 ("QB Decision") are consistent with the fundamental 

principle that the provinces cannot interfere with the operation of the BIA and the decision of 

this Court in Newfoundland and Labrador v AbitibiBowater Inc, 2012 SCC 67 

("AbitibiBowater"), addressing the priority of provincial environmental claims in federal 

insolvency proceedings.3  The issues raised by the Applicants regarding regulatory control are 

similar to those thoroughly addressed by this Court in Alberta (Attorney General) v Moloney, 

2015 SCC 51 ("Moloney"), 407 ETR Concession Co v Canada (Superintendent of Bankruptcy), 

1  Orphan Well Association v Grant Thornton Limited, 2017 ABCA 124 (the "Appeal Decision") at 25; Oral 
transcript from interim distribution application heard August 16, 2017 in Alberta Treasury Branches v COGI 
Limited Partnership, Action No.: 1501-12220 at 12, lines 14-19 
2  Appeal Decision at 10 
3  Husky Oil Operations Ltd v Minister of National Revenue, [1995] 3 SCR 453 at 32, 36-38 ("Husky") 
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2015 SCC 52 ("407 ETR") and Saskatchewan (Attorney General) v Lemare. Lake Logging Ltd, 

2015 SCC 53 ("Lemare Lake") and the issues regarding priority were correctly resolved through 

the proper application of the principles set out by this Court in AbitibiBowater.4  

3. The Applicants ask this Court to overturn three of its recent decisions based on nebulous 

policy and fairness arguments that were rejected by both the Chief Justice and the Majority.5  The 

Applicants have cited no legal authority for their position and have failed to distinguish any of 

the decisions of this Court applicable to the issues on appeal. The result of the Applicants 

position is to exclude all participants in the oil and gas industry from the scheme of distribution 

set out in the BIA and to remove itself from the single proceeding model of insolvency.6  Altering 

the scheme of distribution under the BIA would inject considerable uncertainty into lending to 

resource development industries in this country and is a matter for Parliament to address, not the 

AER or the Courts.7  

4. The reasons of the dissenting justice (the "Dissent") of the Court of Appeal, upon which 

the Applicants rely heavily, ignore certain key evidence, legislative amendments and admissions 

made by the Applicants before the Court of Appeal. The Dissent also ignores binding authority 

of this Court. The fact that there was a Dissent does not elevate the issues raised in the 

Applicants' Memorandum to ones of national or public importance, as the Majority correctly 

interpreted the legislation and properly applied the applicable jurisprudence. Moreover, the AER 

has the ability to alter the offending provisions of its regulatory regime and has commenced the 

process to do so. This alone deprives any of the issues raised by the Applicants from rising to 

ones of national or public importance. ATB respectfully requests that the Applicants' application 

seeking leave to appeal the Appeal Decision to this Court (the "Leave Application") be 

dismissed with costs. 

4  AbitibiBowater at 26-31 
5  QB Decision at 139-134; Appeal Decision at 92-105 
6  Moloney at 33 
7  QB Decision at 133; Appeal Decision at 104 
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B. Statement of Facts 

5. ATB adopts the statement of facts as set out in the Memorandum of Argument (the "R/T 

Memorandum") of Grant Thornton Limited (the "Receiver/Trustee") and adds the following 

relevant facts. 

(i) The Appeal Decision facilitates the efficient administration of insolvent 
licensee's estates 

6. The Applicants have alleged that the Appeal Decision has had a catastrophic effect on the 

regulatory regime in Alberta. This is not the case and this allegation both mischaracterizes the 

substance of the Appeal Decision and exaggerates its effect. 

7. The AER regulates the energy industry in Alberta through, among other things, the 

liability management rating ("LMR") program. The AER uses the LMR program to control the 

transfer of AER licences and property. It is premised on the assumption that all licensees owe a 

quantifiable financial obligation to the AER at all times for the cost of abandoning their AER 

licensed property. A licensee's LMR is calculated by dividing its deemed assets by its deemed 

liabilities. The abandorunent obligation calculated by the AER forms a licensee's deemed 

liability for the purpose of its LMR.8  If a licensee's LMR is greater than 1.0, the AER has 

determined that it has more deemed assets than liabilities. If a licensee's LMR is less than 1.0, its 

outstanding deemed liabilities owed to the AER is greater than the total value of its deemed 

assets. If a licensee's LMR is less than 1.0, the AER will require that the licensee pay to it a 

security deposit in the amount necessary to return the ratio of its deemed assets to its liabilities to 

1.0.9  This security deposit is a financial obligation and a direct representation of the financial 

abandonment obligation owed by the licensee to the AER (e.g. with deemed assets of $500,000 

and deemed liabilities of $1,000,000 the AER would require that the licensee immediately pay to 

it a security deposit of $500,000 or face any number of enforcements steps by the AER). 

8. If the Appeal Decision is reversed there would be no means for a Court Officer to comply 

with the LMR regime and no incentive for lenders to appoint and pay for the administration of 

estates with contaminated property. This would run directly contrary to the intended purpose of 

QB Decision at 28-30; Appeal Decision at 15-16 
9  QB Decision at 28; Appeal Decision at 16 
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section 14.06, which was aimed at encouraging the acceptance of insolvency mandates related to 

property with an environmental condition or damage.°  In such a case, a Court Officer would 

either refuse appointment or seek its discharge." The result would be that all of an insolvent 

licensee's 100% owned licensed properties would become orphans, not just those which a Court 

Officer is unable to liquidate. 

9. A reversal of the Appeal Decision may also detrimentally affect an oil and gas industry 

that is only just beginning to adjust to a new pricing reality. As the AER does not register 

abandonment obligations in any property registry, lenders and creditors have no ability to 

determine whether they will be able to rely on their own properly registered security if 

enforcement becomes necessary. A lender is unlikely to undertake the expense to commence or 

finance an insolvency proceeding only to have the AER frustrate any recovery of that creditor at 

a sale approval application by refusing to transfer the licences associated with such properties 

(effectively stripping all value out of the estate).12  In essence, the Applicants seek to make 

lenders responsible for the abandonment obligations of insolvent licensees. This is not the 

"polluter pay" principle espoused by this Court in AbitibiBowater.13  

10. Contrary to the Applicants' assertions, the regulatory regime in Alberta is operating as 

planned. The OWA was established for one reason; the abandonment and reclamation of orphan 

properties of defunct licensees (which includes licensees who are insolvent).14  The creation of 

the OWA was a conscious choice by the Government of Alberta, the Energy Resources 

Conservation Board ("ERCB", the precursor to the AER) and the oil and gas industry.15  These 

parties determined it was in all of their interests and the interests of the public to create a non-

profit organization to deal with those licensed properties left behind by defunct licensees. The 

OWA is funded by industry and has recourse to substantial funds to rectify the environmental 

1°  QB Decision at 128 
11  QB Decision at 72, 156 
12  Appeal Decision at 77 
13  AbitibiBowater at 40; QB Decision at 173 
14  QB Decision at 33; Appeal Decision at 142 
15  .1 Nicol, "Orphan Wells: Who Is Responsible — For How Long and At What Cost?", (Paper delivered at the 
CADE/CAODC Spring Drilling Conference, 10-12 April 1991), paper no 91-30. 
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obligations of defunct licensees. At no point has the OWA ever indicated to the AER that it will 

be unable to address its inventory and any suggestion to the contrary is speculative at best. 16  

Incorrect assertions of the Applicants 

IL The Applicants argue that the Appeal Decision permits oil and gas companies to avoid 

end-of-life obligations. They raised this argument, unsuccessfully, before both the Chief Justice 

and the Court of Appeal.17  As noted by this Court in AbitibiBowater, these arguments are based 

on a flawed understanding of the operation of insolvency proceedings and, in particular, section 

14.06. 

Subjecting an order to the claims process does not extinguish the debtor's  
environmental obligations any more than subjecting any creditor's claim to that  
process extinguishes the debtor's obligation to pay its debts. It merely ensures that 
the creditor's claim will be paid in accordance with insolvency legislation.18  
[Emphasis added] 

12. The Applicants assume that licensees will voluntarily become insolvent to avoid their 

abandonment obligations. This argument fails to recognize that insolvency is very rarely a 

choice.19  For example, the insolvency proceedings in this case were commenced by a creditor, 

not the debtor, and the debtor will no longer operate or function as a business at the end of the 

proceeding. The Dissent postulated that the Appeal Decision may incentivize licensees to 

restructure for the purpose of renouncing their wells that have significant liabilities while 

creating a new entity to hold onto their good assets.20  The Majority found this fear was 

exaggerated as there is no incentive under the current regulatory regime for a debtor to "game the 

system" by becoming insolvent and there is no evidence on the record to support this 

allegation.21  The AER retains the authority to regulate licence transfers and it is not obligated to 

allow a potential purchaser to become a licensee where it is not in compliance with its 

requirements.22  

16 QB Decision at 34 
17 QB Decision at 40, 44; Appeal Decision at 244 
18  AbitibiBowater at 40 
19  QB Decision at 163 
20  Applicants' Memorandum at 51; Appeal Decision at 244 
21  Applicants' Memorandum at 50; Appeal Decision at 105; AbitibiBowater at 42 
22  Appeal Decision at 25 
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13. Licensees cannot avoid their obligation to abandon and reclaim their licensed property. 

When formal insolvency proceedings are commenced, the obligation to abandon property is one 

of many claims provable that will be evaluated by the Court Officer and paid from the estate in 

accordance with the priority afforded to it by statute. In some cases the AER's claim provable 

may be paid where there are sufficient assets to do so, in others, it may receive nothing. At all 

times, the debtor's obligations are paid from the estate in accordance with the governing 

insolvency legislation. This is the "polluter pay" model espoused by this Court in 

AbitibiBowater.23  

14. Bankruptcy does not absolve the bankrupt corporation of its environmental obligations.24  

Based on the Applicants' argument, an insolvent debtor is always avoiding its obligations when it 

becomes insolvent, including its obligation to the Minister of National Revenue (the "MNR"), 

employees, suppliers and trade creditors. Abandonment obligations are no different than any 

other claim provable that Parliament considered and addressed through the BIA. The AER is also 

no different than any other creditor and is required to take the steps necessary to ensure the 

priority of its claim. Unlike other creditors, the AER has the ability to issue environmental 

protection orders against directors and officers of insolvent licensees and to name them under 

section 106 of the Oil and Gas Conservation Act, RSA 2000, c 0-6 ("OGCA") where it deems it 

appropriate to do so. The AER may also govern their internal processes in such a way to 

maximize the priority of its claim against an insolvent estate. 

(iii) Errors in the Dissent's reasons 

15. The Applicants' arguments rely heavily on the reasons of the Dissent. The Dissent 

attempts to set aside findings of fact made by the Chief Justice and misinterprets certain evidence 

and law. The Dissent also misconstrues the interplay between insolvency and environmental 

legislation, misinterpreting the binding jurisprudence of the majority of this Court in 

AbitibiBowater in favour of the dissent from that case and the reasoning of the Court of Appeal 

in PanAmericana de Bienes y Servicios v Northern Badger Oil & Gas Limited, 1991 ABCA 181 

23  AbitibiBowater at 40 
24 Appeal Decision at 62; AbitibiBowater at 40 
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("Panamericana").25  This is a significant misunderstanding of the facts by the Dissent, as it 

impacts the entire analysis of the application of section 14.06 and AbitibiBowater. 

16. At paragraph 137, the Dissent incorrectly applies the facts in evidence. A licensee's LMR 

is a relevant consideration in licence transfers but a security deposit can only be paid by the 

current licensee. Where the transferor licensee is insolvent and has renounced properties, it 

would require expenditure .from the estate to post security for the renounced properties in order 

to obtain the AER's approval to transfer the licences associated with the retained assets. In many 

cases it creates a "catch-22"; a sale can only be completed if licences are transferred and licences 

can only be transferred if the security deposit is paid. The insolvent estate will often have no 

money to pay such deposits unless the assets are sold. In addition, a Court Officer is directly 

prohibited from using estate funds on a renounced property pursuant to section 14.06(6) of the 

BIA. In this way, the Majority recognized that the AER was stripping value out of the estate and 

disrupting the scheme of distribution under the BIA.26  

17. At paragraph 139, the Dissent incorrectly states that licensed properties could have no 

responsible party. There is no risk that renounced properties will not have a responsible party or 

will not be abandoned. The AER alone controls the abandonment and orphaning processes.27  In 

the event a licensee becomes defunct or insolvent, the AER's first step is to issue abandonment 

and closure orders to any working interest partners ("WIP") for the renounced properties. These 

WIN will be responsible for the abandonment of renounced properties operated by the licensee, 

not the Applicants. Those properties that are 100% owned by an insolvent licensee will be 

deemed orphan and surrendered to the OWA at the time of the AER's choosing. The OWA has 

never failed to remediate a property in its possession and prioritizes its efforts based on a risk 

matrix. Those properties most at risk are abandoned first. 

18. The Dissent also incorrectly stated the value attributable to the retained properties (the 

"Retained Property"). The Retained Property had a net deemed value of approximately $4.15 

million ($6.4 million in deemed value and $2.25 million in deemed liabilities) not the $6.7 

million stated by the Dissent. This value resulted in an LMR of 2.85 attributable to the Retained 

25  Appeal Decision at 170-174 
26  Appeal Decision at 77, 81-84 
27  Appeal Decision at 23 
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Property. The deemed value of the renounced assets (the "Renounced Property") was 

approximately $547,000 with corresponding deemed liabilities of $5.25 million. This resulted in 

a net deemed liability of $4.71 million and an LMR of 0.30 attributable to the Renounced 

Properties. As of September 2015, Redwater's aggregate LMR was 0.93 obligating it to pay the 

AER approximately $533,000 to raise its LMR to 1.0. According to the AER's own calculations, 

Redwater's property was worth $533,000 less than its outstanding deemed assets.28  

19. The issue in this case arose where the Receiver attempted to sell Redwater's retained 

licensed property. Given the positive nature of the LMR attributable to the Retained Assets, any 

sale would significantly reduce Redwater's aggregate LMR. Where the sale of an insolvent 

licensee's property reduces its LMR below 1.0, the AER requires that it be paid a security deposit 

in the amount of the reduced deemed asset value prior to approving the transfer of its licences 

and properties to a purchaser (e.g. if $1 million in Retained Property is sold, the Receiver must 

either pay the AER the amount necessary to increase its LMR to 1.0 prior to it approving the 

transfer of the licences or spend significant amounts of the estate's funds abandoning and 

reclaiming the Renounced Property in order to improve the LMR to 1.0).29  Where a licensee is 

insolvent and its LMR is below 1.0, the AER's informal practice is to require that the transfer not 

result in a further reduction of its LMR. This practice is not law and may be altered or cancelled 

by the AER at any time.30  Although the Applicants claim that it is possible to transfer property to 

increase an LMR, this requires a purchaser willing to both pay for and accept more deemed 

liabilities than deemed assets. 

20. As Redwater is insolvent and the value of its assets is less than its liabilities, this would 

result in the entire value of the estate ultimately being paid to the AER in priority to all claims, 

including the Receiver/Trustee's fees, ATB's secured claim or any other priority payments, 

including employee wages. The renouncement by the Receiver/Trustee separates the Renounced 

Property and the Retained Property for the calculation of Redwater's LMR. Due to the positive 

LMR of the Retained Property, such a renouncement effectively allows the Receiver/Trustee to 

28  QB Decision at 31; Appeal Decision at 18, 139 
29  Appeal Decision at 16 
30  QB Decision at 30 
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ensure that it will be able to obtain AER approval to transfer the Retained Property to a 

purchaser without the need to disrupt the priorities set out in the BIA. 

21. If the Receiver/Trustee is not permitted to renounce the Renounced Property, the LMR of 

the Renounced Property would negatively impact the overall LMR to the point that no sale of 

property could occur without paying the entire value of Redwater's estate to the AER as a pre-

condition to the transfer of the licences. In this scenario, ATB, the secured lender, would have 

funded the entire proceeding with no recovery. Secured lenders would have no incentive to 

continue funding ongoing proceedings or commence future proceedings against debtor licensees. 

The AER in those circumstances would obtain all residual value from the estate otherwise 

payable to the creditors through its actions during the licence transfer process.31  Further, it would 

result in both the Renounced Property and the Retained Property being surrendered to the OWA 

(where no WIPs existed). The Applicants believe that preventing Court Officers from renouncing 

property will benefit the OWA and the integrity of the regulatory regime. There is no evidence to 

support this position and the evidence supports a contrary conclusion. Renouncement of property 

leads to less properties requiring abandonment and reclamation by the OWA. 

22. At paragraph 141 of the Dissent, while statutory end-of-life obligations associated with 

AER-issued licences are known to all industry participants and may be considered by lenders 

prior to extending credit, abandonment costs are generally unsecured claims against a bankrupt 

estate. They are expenses payable out of cash flow similar to other ongoing maintenance and 

operational costs and lenders do not treat these amounts as priority claims that are payable ahead 

of the security taken by the lender. If this were the case, availability under every loan for 

producing oil and gas companies would be reduced by the amount of all of the abandonment 

liabilities, rendering many companies unable to obtain financing. There is no legal authority or 

other justification for re-ordering the priority of a lender's security under the BIA because ATB 

knew Redwater had other obligations that ranked behind ATB's secured claim. 

23. There is also no basis in the evidence for the assertion that the OWA does not have 

sufficient resources to address its inventory or that the public will ever have to bear any of the 

costs associated with the properties of the defunct licensees. The OWA receives funding from an 

31  Appeal Decision at 40, 82 
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annual levy from industry in the amount of $30 million, which has been increased as needed over 

the past several years.32  There is little to no risk of the OWA becoming insolvent or failing to 

address its current inventory. 

24. At paragraph 180, the Dissent failed to recognize that, although the OWA does not have 

the direct ability to seek reimbursement from licensees, the AER, has the ability to do so on its 

behalf. Section 72 of the OGCA specifically states that "a debt to the Regulator to the account of 

the orphan fund shall, for the purpose of enforcement of payment of the debt, be treated the same 

as any other debt to the Regulator, and all the same remedies under this Act are available to the 

Board for that purpose." Thus, any obligation owing to the OWA (including the cost of 

reclamation and abandonment) becomes a statutory debt owing to the AER. Sections 103 and 

105 set out a number of remedies to the AER to enforce such debt, including the garnishment, 

seizure and/or sale of the licensee's property. 

PART II - STATEMENT OF ISSUE 

25. The primary issue is whether the Applicants have raised an issue of national or public 

importance. ATB respectfully submits that they have not and this is not a case that warrants the 

attention of this Honourable Court. 

PART III - ARGUMENT 

26. ATB adopts the arguments of the Receiver/Trustee in the R/T Memorandum in addition 

to the following points. 

27. Section 194 of the BIA states that the decision of the Majority is final and conclusive 

unless special leave to appeal is granted by this Court. In order to obtain leave, the Applicants 

must be able to demonstrate that the issues the Appeal Decision raises are of such national or 

public importance that they ought to be decided by this Court or are, for any other reason, of 

such a nature or significance as to warrant decision by this Court.33  The Applicants have 

provided no evidence or justification of this. 

32  QB Decision at 34; Appeal Decision at 22 
33  Section 40 of the Supreme Court Act, RSC, 1985, c S-26 



26 

28. This case does not raise new issues of national or public importance. All of the issues the 

Applicants seek leave to appeal were addressed by this Court in Moloney, 407 ETR, Lemare 

Lake and AbitibiBowater. As stated by the Majority, the issues before the Court of Appeal 

related to the priority of environmental claims. The Applicants' Memorandum and their 

arguments on appeal attempted to re-characterize the issues to question whether Court Officers 

are permitted to renounce property and whether they owe some duty to the public to address 

abandonment and reclamation obligations. To the extent that the Applicants were unsuccessful 

on this argument, they conceded that the doctrine of paramountcy would be engaged and their 

claims for abandonment and reclamation costs would be a provable claim if not too contingent. 

The only question to be decided by the Majority was whether it was sufficiently certain that the 

Applicants would eventually complete the abandonment or reclamation work. Further, the 

Majority's interpretation of section 14.06 is correct and consistent with the purpose and intent of 

the BIA. 

29. The AER has also advised that it will be amending the legislation associated with the 

regulation of the oil and gas industry in Alberta to address the determination made by the Chief 

Justice and the Majority. This fact further reinforces the conclusion that the issues raised in the 

Leave Application are not ones of national or public importance and will be addressed through 

amendments to the governing legislation, regulations and directives. 

A. The costs of abandonment are a statutory debt owed to the AER 

30. An obligation must be both quantifiable and owed to a specific party in order to 

constitute a "debt" capable of enforcement. At the time Panamericana was decided there were no 

provisions in the OGCA creating a statutory debt in favour of the ERCB similar to the current 

regime. There are now a number of debt creating provisions in the OGCA, which came into force 

in 2000 and state that the cost of suspension and abandonment determined by the Applicants is a 

debt owing by the licensee to the AER.34  Section 30(5) states: 

Where a well or facility is suspended or abandoned by the Regulator or by a 
person authorized by the Regulator, the costs as determined under subsection (2), 

34  Energy Statutes Amendment Act, 2000 
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together with any penalty prescribed by the Regulator under subsection (3), 
constitute a debt payable to the Regulator. [Emphasis added] 

31. Not only does the AER have the authority to determine the suspension, abandonment and 

reclamation costs of a particular licensee, the quantum determined becomes a debt owing to the 

AER. In fact, a licensee's deemed liabilities under the LMR program are a direct representation 

of the claim provable of the AER for the licensee's abandonment obligations. This is not a 

contingent claim (as the Applicants assert), but one that is inchoate from the day a well is drilled 

and crystallized upon the issuance of the AER Orders.35  In respect of licensees' obligations to the 

OWA, section 72 states: 

A debt to the Regulator to the account of the orphan fund shall, for the purpose of 
enforcement of payment of the debt, be treated the same as any other debt to the  
Regulator, and all the same remedies under this Act are available to the Board for 
that purpose. [Emphasis added] 

32. It is clear from this section and Part 11 of the OGCA that any amount owed by a licensee 

on account of the orphan fund forms a debt owing to the AER. The AER created the OWA 

specifically to address orphan wells in Alberta. It is the OWA's only purpose and it operates 

under the AER's delegated authority.36  The OWA is, for all intents and purposes, the person 

authorized by the AER to suspend and abandon all of the orphan wells in Alberta pursuant to 

section 30(5) of the OGCA on behalf of all defunct licensees. The AER may take steps to secure 

and enforce the debts created by these provisions under section 103 and 105 of the OGCA. The 

Applicants ignore these statutory provisions and how they would have affected the reasoning in 

Panamericana, if in force at that time. In that case, Chief Justice Laycraft considered the effect 

of then sections 91(1) and 91(2) of the OGCA and stated that the ERCB had the ability to create 

a statutory debt if it conducted the abandonment work. In the circumstances of that case, 

because the ERCB did not conduct the work and did not create a debt, Chief Justice Laycraft 

found that the abandonment obligations were a debt owing to the public rather than the ERCB.37  

At that time, there was no orphan fund, no similar debt creating or enforcing provisions in the 

OGCA, no section 14.06(8) of the BIA, no AbitibiBowater decision considering the nature of 

35 AbitibiBowater at 36, 45-48; Section 14.06(8) of the BIA 
36  Appeal Decision at 21-22 
37  Panamericana at 34 
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environmental claims in insolvency proceedings and, perhaps most importantly, no LMR 

program. 

33. It is clear that Redwater's abandonment obligations are a financial obligation owed to the 

AER capable of being enforced by the AER. Neither the Chief Justice nor the Majority found 

any reason to dispute this fact.38  In the Leave Application, the Applicants also do not dispute that 

the AER Orders amounted to claims provable. It would defeat the purpose of the insolvency 

regime to now allow the AER to manipulate the process it controls in order to elevate the priority 

of its claims against the estate ahead of those of the secured creditors who relied on the plain 

wording of the BIA.. 

B. Section 14.06 is the liability management framework provided by Parliament 

34. The Applicants have incorrectly attempted to frame this head of appeal as a question of 

whether Court Officers may choose which laws to comply with. This argument is based on a 

misunderstanding of insolvency law and the failure to recognize that environmental obligations 

can be provable claims as contemplated by the BIA. Court Officers must comply with all laws. 

The real question is whether Court Officers must satisfy obligations in respect of renounced 

property and be required to use estate property to do so outside of the priorities established by 

the BIA. Both the Chief Justice and the Majority found that the Receiver/Trustee properly 

exercised its right to abandon property relying on the framework set out in section 14.06 of the 

BIA.39  The Applicants have provided no legal authority for the proposition that Court Officers 

are unable to renounce property. There is also no evidence that Court Officers are "picking and 

choosing" which laws with which to comply. ATB respectfully submits that the Applicants' 

arguments on this point do not elevate this issue to one of national or public importance. 

C. The Alberta regulatory regime engages the doctrine of paramountcy 

35. The doctrine of paramountcy is engaged if there is either: (i) an operational conflict 

between the federal and the provincial legislation due to an impossibility of compliance with 

both laws; or (ii) if the provincial legislation fundamentally frustrates the objectives of the 

38  AbitibiBowater at 58 
39  Appeal Decision at 57, 63, 68 
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federal legislation.4°  Bankruptcy is the exclusive domain of Parliament, not the provinces.41  The 

Applicants failure to recognize this separation of powers has led to this dispute. 

36. The Chief Justice and the Majority found that the regulatory framework in Alberta 

engaged the doctrine of paramountcy by both being in operational conflict with certain 

provisions of the BIA and frustrating its purpose. They also found that the offending provisions 

of the OGCA, the Pipeline Act, RSA 2000, c P-15 ("Pipeline Act") and. Directive 006: Licensee 

Liability Rating (LLR) Program and Licence Transfer Process were inoperative to the extent of 

such conflict.42  

37. No party has disputed the ability of the AER to regulate the upstream oil and gas 

industry, including the management of environmental and end-of-life obligations through the 

institution or amendment of the LMR program, the requiring of security for end-of-life 

obligations or otherwise.43  The result of the Appeal Decision is not that the AER cannot regulate 

end-of-life obligations, it just means that the AER cannot wait until an event of insolvency 

before doing so or must amend how the offending provisions of the regulatory regime operate. 

The Appeal Decision has also had no effect on the AER's ability to regulate the transfer of AER 

licences and licensed properties to prospective purchasers of an insolvent licensee's licensed 

properties. It prevents the AER from manipulating the priorities under the BIA by requiring that 

security be paid from the estate as a pre-condition to approving licence transfers from the estate. 

The current regime requires the payment of a security deposit from the insolvent estate as a pre-

condition to obtaining such approval. The AER has the full authority to deny the transfer of 

licences and properties to a purchaser where such purchaser does not have a sufficient LMR or 

has not complied with any other aspect of the AER's regulatory requirements. Given the 

operation of the AER's transfer process, there is zero risk that licensed properties will be 

transferred to a non-compliant licensee unless the AER approves it. Any assertions to the 

contrary are not based in fact or on the requirements of the current regulatory regime. 

40 Appeal Decision at 24; Moloney at 18; 407 ETR at 22 
41  Section 91(21) of the Constitution Act, 1867 
42  QB Decision at 181-184; Appeal Decision at 91, 106 
43  Appeal Decision at 25 
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(i) Proper interpretation of section 14.06 

38. The interpretation of section 14.06 of the BIA by the Majority is consistent with the 

Parliamentary purpose of the provision and the Applicants can point to no error in this regard. 

The Applicants instead try to argue that their own tortured and inconsistent interpretation of 

section 14.06 should be accepted by this Court and a correct interpretation of that section by the 

Majority somehow raises a question of national or public importance. 

39. The Applicants take the position that the sole purpose of section 14.06 is to protect 

insolvency professionals from liability. What the Appellants have failed to accept is that, 

pursuant to section 14.06(2), the only time that a Court Officer is liable for a debtor's 

environmental liabilities is where they are the result of the Court Officer's gross negligence or 

willful misconduct. Section 14.06 of the BIA is a comprehensive liability management and 

claims framework in respect of property suffering from contamination or environmental damage. 

It assumes that the provincial environmental regime will apply, except to the extent that it 

conflicts with the provisions of the BIA. It also assumes that the general insolvency regime 

applies to environmental claims, except for the particular rules found in section 14.06.44  

40. Section 14.06(2) acts in concert with section 14.06(4) to limit the liability of Court 

Officers for pre-existing environmental conditions or damage. The only exception to a Court 

Officer's limitation of liability under this section is where the condition or damage is the result of 

the Court Officer's gross negligence or willful misconduct. Under the Applicants' interpretation 

of section 14.06(2), a Court Officer is only permitted to renounce property where it faces 

personal liability. Therefore, on the Applicants' interpretation, a Court Officer is only permitted 

to renounce property where the condition or environmental damage is the result of the Court 

Officer's gross negligence or willful misconduct — the only personal liability Parliament 

determined that it should not be permitted to escape. This interpretation of section 14.06 results 

in an absurdity. 

41. Section 14.06(4) is statutory recognition of a tool that permits a Court Officer to manage 

the liability of the debtor by renouncing property that is determined to be burdensome to the 

44 Appeal Decision at 57 
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insolvent estate or the Court Officer.45  In order to increase the acceptance of mandates and 

increase the remediation of properties, Parliament deemed it necessary to provide Court Officers 

with the ability to conduct an assessment and abandon properties where necessary to realize on 

the remaining assets.46  Section 14.06(4) only references an interest in real property because, due 

to the land management systems and regulatory regimes in the provinces of Canada, real 

property is the only type of property that cannot be unilaterally renounced by its owner (i.e. 

cannot simply be taken to a landfill or destroyed like personal property). It does not allow a 

debtor to avoid its liabilities and any assertion to the contrary is further example of the 

Applicants' misunderstanding of the operation of insolvency law. 

42. Section 14.06(5) applies where a Court Officer has not yet abandoned property subject to 

an order referenced in section 14.06(4). It authorizes the Court to grant a stay of the order to 

permit the Court Officer to assess the economic viability of compliance.47  It is clear from the 

plain wording of the BIA, the QB Decision and the Appeal Decision that Court Officers are 

allowed to renounce an interest in real property. The Applicants have not been able to point to a 

single source refuting this right. Section 14.06(6) prevents estate funds from being used on 

renounced assets.48  The purpose of this provision is to prevent the remaining assets of the estate 

from being dissipated on burdensome or valueless property. While the Receiver/Trustee must 

comply with all regulatory requirements for the property in its possession, it is expressly 

prohibited from using the remaining funds of the estate to comply with any obligations related to 

renounced property.49  

43. Section 14.06(7) is a priority provision. It balances the liability limiting provisions by 

providing limited priority to the claims of either the Crown or the provinces where they rectify 

an environmental condition. Section 14.06(7) may provide little practical benefit to the AER in 

respect of its claims against a debtor licensee's oil and gas wells but this is an issue for 

Parliament to address if it determines the regime is operating other than as intended.50  Section 

14.06(8), in conjunction with the principles in AbitibiBowater, provides that a claim by the AER 

45  Appeal Decision at 63 
46  Appeal Decision at 195-197 
47  Appeal Decision at 68 
48  Appeal Decision at 57, 63 
49  Appeal Decision at 63 
50  QB Decision at 133; Appeal Decision at 54-57 
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in respect of .a licensee's abandonment obligations will be a claim provable against the licensee 

regardless of when the obligation to abandon arose and whether such claim is contingent or 

crystallized.51 This claim has the priority afforded to it by the BIA and any attempt to alter the 

priority of such claim by a province engages the doctrine of paramountcy. 

Operational conflict with the provisions of the BIA 

44. The Chief Justice and the Majority correctly found that the definition of "licensee" in 

both the OGCA and the Pipeline Act, which includes Court Officers, is in operational conflict 

with, among other things, the liability limiting provisions in section 14.06 of the BIA.52  If this 

interpretation of section 14.06 is correct, which ATB submits it is, then there is a direct 

operational conflict between the OGCA and the Pipeline Act and the BIA. 

45. The Majority determined that any other finding would result in Court Officers being 

personally liable to the AER, the same as any other licensee, for: (i) the duty to abandon oil wells 

under section 27(1) of the OGCA; (ii) the duty to abandon pipelines under section 24 of the 

Pipeline Act; (iii) the costs of remediation performed by other persons (section 29 of the OGCA, 

and section 25 of the Pipeline Act); and (iv) the duty to obey any order of the AER, including 

those which are claims provable against the debtor licensee (section 106(1) of the OGCA and 

section 52(2) of the Pipeline Act).53  These provisions are in direct operational conflict with the 

provisions of the BIA that exempt a Court Officer from personal liability, the provisions 

allowing a Court Officer to renounce assets and the provisions respecting the priority of 

remediation costs. As a result, the Majority found that they were unenforceable by the AER as 

against Court Officers. 

46. The effect of the AER Orders and demands for security to be paid is to interfere with the 

priority of distribution from the bankrupt estate. The provinces cannot intentionally or 

unintentionally reorder the priority of claims in bankruptcy, as the priority of such claims are 

decided exclusively by the BIA.54  If the BIA requires that one obligation is to be satisfied in 

priority, and the provincial legislation says that a different obligation must be discharged in 

51  Appeal Decision at 57, 63 
52  QB Decision at 181; Appeal Decision at 89 
53  Appeal Decision at 89 
54  Husky at 32 
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priority instead, then there is a clear operational conflict between the two laws.55  The Majority 

also noted that the AER conceded that its orders frustrate the purpose and operation of the BIA 

in its factum: 

The AER acknowledges that compliance with its orders may ultimately lessen 
amounts recovered by the creditors because the costs of compliance are paid from 
the assets in the estate. However, the AER submits that the objective of 
maximizing recovery for creditors cannot be at the expense of complying with the 
licensee's statutory end of life obligations.56  

47. The Majority found that this statement confirmed that the effect of the AER Orders was 

to interfere with the priority of distribution of the bankrupt estate and this directly engaged the 

paramountcy doctrine.57  It also found that, under the proper interpretation of the BIA, the AER 

cannot insist that a Court Officer devote substantial parts of the bankrupt estate in satisfaction of 

environmental claims in priority to the claims of a secured creditor. To the extent that the 

interpretation of the provincial legislation leads to a different result than the BIA, the doctrine of 

paramountcy is engaged to render the provincial legislation inoperative to the extent of the 

operational conflict. As the Chief Justice and the Majority both came to the same conclusion on 

the doctrine of paramountcy, ATB respectfully submits that this is not a ground worthy of appeal 

to this Court given that it has recently addressed similar issues in Moloney, 407 ETR and Lemare 

Lake. 

(iii) Frustration of the purpose of the BIA 

48. The Chief Justice and the Majority also correctly found that the application of the Alberta 

regulatory regime to licence transfers in insolvency frustrates, among other things, the purpose of 

the single proceeding model, the scheme of distribution and the winding-up of insolvent 

corporations under the BIA.58  This case does not involve the regulation of the life cycle of 

55  Appeal Decision at 26 
56  Appeal Decision at 90 
57  Appeal Decision at 90-91 
58  QB Decision at 182; Appeal Decision at 89 
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energy development, it involves the interference by a regulator in the single proceeding model, 

the scheme of distribution and the winding-up of companies involved in energy development.59  

49. The AER's licensing scheme depends on the enforcement of a debt obligation outside the 

bankruptcy regime in clear violation of the single proceeding model. The AER's policies have a 

direct effect on property, priorities, and Court Officers' right to renounce property, all of which 

are governed by the BIA. The AER's process controlling the transfer of AER licences is 

premised on the assumption that all licensees owe a quantifiable financial obligation to the AER 

for the cost of abandoning their AER licensed property. 

50. Where a license transfer would result in a transferor having an LMR of less than 1.0, the 

AER may deny the transfer application. In insolvency, the AER requires that the insolvent 

transferor's LMR must either stay at the same level or increase. It often does so by requiring that 

a security deposit from the insolvent licensee as a pre-condition to the approval of a licence 

transfer to a purchaser. This security deposit is a debt payable to the AER for the licensee's pre-

filing obligation to abandon their AER licensed property. If the security deposit was not paid, the 

AER would deny the transfer resulting in the frustration of the sale of the assets of the estate by a 

Court Officer. The Majority correctly found that the AER was attempting to artificially 

distinguish between "managing obligations" and "recovering claims".60  This position established 

a parallel process for the AER to collect on its claims for abandonment obligations outside of the 

BIA process to the detriment of all those creditors who were required to participate in the single 

proceeding model. 

51. This is not a case where co-operative federalism can operate to require that Court 

Officers comply with monetary orders directed at renounced property at the expense of the 

estate.61 Aside from frustrating the purpose of the BIA, such an outcome would directly result in 

an increase in orphan properties becoming the responsibility of the OWA as creditors become 

more unwilling to shoulder the costs of administration when they may see little or no economic 

benefit to doing so (and in cases such as this, would actually incur a net cost if they did). If no 

Court Officer is appointed, all of the debtor's AER licensed properties would be abandoned and 

59  Appeal Decision at 89-90 
60  Appeal Decision at 88 
61  Appeal Decision at 24 
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eventually deemed "orphans" by the AER, not simply those a Court Officer was unable to 

liquidate. It also negates the purpose of insolvency legislation if parties will not rely on it to 

enforce their claims. The potential loss of public trust in federal insolvency legislation is a 

serious concern if the Appeal Decision is overturned and is one of the reasons that section 14.06 

of the BIA was enacted in the first place. 

52. Where all of a debtor licensee's licensed property is orphaned, its secured creditors would 

suffer a complete loss on their loans and security (as would every other creditor, including the 

Receiver/Trustee, the MNR and employees). There is no clearer example of frustration of the 

purpose of the BIA than when creditors are deterred from initiating or participating in a 

proceeding under the single proceeding model because by doing so those creditors will obtain no 

value and are stripped of all benefit of the BIA's insolvency regime.62  

PART IV - SUBMISSIONS CONCERNING COSTS 

53. ATB respectfully requests its costs of this Leave Application. 

PART V - ORDER SOUGHT 

54. ATB respectfully requests that the Leave Application be dismissed with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this id-  day of August, 2017. 

BLAKE, CASSELS & GRAYDON LLP 

62  Moloney at paras 33-35, 87-88 
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