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While some industry executives say issues raised in the recent RedWater Energy Corp. court ruling 

might never be resolved in the courts, others say the case raises questions about who should pay for the 

remediation of Alberta’s orphan wells. 

 Alberta’s Court of Queen’s Bench last week delivered its ruling in the case which has been watched 

closely by producers, lenders and the accounting firms that serve as receivers and insolvency trustees 

for the industry’s troubled companies (DOB, May 20, 2016). 

At issue in the case is whether trustees managing insolvencies may “cherry-pick” among a bankrupt 

producer’s oil and gas assets, selectively disclaiming properties, along with any attached environmental 

liability. While Alberta Chief Justice Neil Wittmann ruled that insolvency trustees could indeed 

‘renounce’ assets, that ruling might not end the matter, said those canvassed by the Daily Oil Bulletin. 

 The Alberta Energy Regulator (AER), which is a party in the case, gave notice within days that it would 

appeal the decision. Of all the parties, the AER may have the most at stake, given its mandate for 

licensing oil and gas wells. 

 While AER officials have declined comment, the regulator has from the outset challenged a trustee’s 

ability to cherry-pick assets in a producer insolvency, arguing that the producer’s duty to discharge 

abandonment and reclamation obligations continues during an insolvency, and must be fulfilled by the 

receiver or trustee tasked with managing the process, even if it diminishes the funds available to 

creditors. 

“The [RedWater] decision may encourage further receiverships and bankruptcies as a means of avoiding 

end-of-life obligations and poses a risk of a significant increase in the number of orphaned AER licensed 

assets,” the AER said, arguing that receivers and insolvency trustees should not be allowed to avoid their 

obligations in such a way. 

Others who commented said it may be years before the RedWater case is finally resolved, and some said 

it would likely be resolved outside the courts.  “I don’t think ultimately resolution of this will be through 

the judicial process,” said Brad Herald, vice-president of Western Canadian operations for the Canadian 

Association of Petroleum Producers. “I think it ultimately resides in the legislatures.” 

 The broader implications of the court ruling go beyond Canada’s oil and gas sector, and could 

potentially affect other industries, he added. “You could have a pulp mill or a mine. With environmental 

issues, a company could go into restructuring, emerge with their productive assets [but] leave their 

environmental legacy for the public to pick up.” 

That’s usually not the case in Alberta because the province’s oil and gas industry and the AER a number 

of years ago  took steps to form the Orphan Well Association (OWA). “Our industry is the only one in 
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the country, that to my knowledge, has a safety net to prevent that [scenario] from happening,” Herald 

said. 

However,  others are concerned the RedWater ruling may cause a sharp rise in the number of orphan 

wells, as struggling producers, already stressed in the current downturn, resort to insolvency rather than 

face the often-costly environmental liability attached to some properties. If the number of orphan wells 

soars, abandonment costs would also rise, and some have suggested these could ultimately fall to 

taxpayers, should the OWA become over-burdened. 

 Others said it’s too soon to say what the RedWater ruling means, while underscoring the importance of 

the issues raised, in particular the unfunded environmental liability attached to oil and gas properties 

“renounced” by receivers or trustees during the insolvency process. 

 “It’s too early to say where the chips may fall, but I think [the RedWater case] invites a broader 

discussion about who benefits from oil and gas development, who should be at the table when existing 

expectations are upset, and whether it requires a reassessment of the apportionment of risk,” said Gary 

Leach, president of the Explorers’ and Producers’ Association of Canada. 

 Should the ruling stand, Leach is concerned it would allow secured creditors — mainly Canadian lenders 

— to disclaim not only tainted oil and gas assets, but more importantly, the abandonment obligations 

that often accompany them. Should the situation continue, he acknowledged it may mean a jump in 

Alberta’s orphan well count and higher costs for the industry, which funds abandonment and 

reclamation of orphan wells through an annual levy paid by Alberta’s producers. 

 “Clearly, this case has created greater potential for financial exposure in [Alberta’s] oil and gas industry, 

and it’s not clear to me whether or not that’s an appropriate allocation of risk, given who benefits from 

this industry’s activity.” Among beneficiaries of industry activity, he counted provincial governments, 

including Alberta’s, that have collected “tens of billions” from industry over the years in the form of oil 

and gas royalties, taxes and Crown land sales. 

 The current situation, said Leach, also  “raises legitimate questions about whether or not it’s 

appropriate … for provincial governments who have enjoyed large revenue flows from this industry … to 

have no stake whatsoever” in funding orphan well abandonment and reclamation. He called for a 

dialogue with provincial and federal governments to determine whether or not the current situation 

represents a fair allocation of environmental cleanup costs for such wells. 

Re-affirming the industry’s commitment to fund orphan well abandonment, Leach noted that, in recent 

months, there have been calls from some of those in Alberta’s oilfield service sector for the federal 

government to fund abandonments as part of a back-to-work program (DOB, June 2, 2016). 

 “Even the Saskatchewan government advocated for that,” he said, citing Premier Brad Wall’s call for 

similar assistance from Ottawa during Saskatchewan’s last election campaign. For its part, the Alberta 

government has said it would welcome federal funding for orphan well abandonment, but so far there 

have been no announcements from Ottawa. 
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While lawyers involved in the RedWater lawsuit declined comment, others familiar with the issues said 

the case could have adverse ramifications for Alberta’s oil industry. For one thing, the annual orphan 

well levy will skyrocket. “It would have to, because the number of wells has gone up 10-fold in the last 

couple of years,” said Paul Negenman, a lawyer with Calgary firm Lawson Lundell LLP. “That has to be 

paid out.” 

 More importantly, perhaps, the case may lead to a more costly well-licensing process. “I worry this 

[case] might force the [Alberta] government into seeking a bond when companies license oil and gas 

wells,” he added. Under this scenario, those applying for well licences might have to put up cash equal 

to abandonment costs or a letter of credit. “That [idea] has been floating around in the background and 

it’s not good for business.” 

 Should a bond be introduced, it could become the “unintended consequences” of the RedWater ruling, 

posing a barrier for Alberta producers wanting to drill, and making the Western Canada Sedimentary 

Basin “that much more uncompetitive,” said Negenman. Nonetheless, some United States jurisdictions, 

concerned about unfunded environmental liability, have taken such an approach, he noted. 

 RedWater is expected to broadly affect the oil and gas sector. However, because it deals with 

Canada’s Bankruptcy and Insolvency Act (BIA), it also stands to affect other industries dealing with 

‘tainted’ assets. In Ontario, the case was closely followed by the Canadian Association of Insolvency and 

Restructuring Professionals (CAIRP), representing receivers and insolvency trustees across the country 

and in several industries. 

 According to Mark Yakabuski, CAIRP president and chief operating officer, RedWater highlights the 

matter of creditor priority in corporate insolvencies, where secured creditors’ claims usually have first 

call on the insolvent company’s assets. In keeping with the rule, the Alberta court ruled in favour of ATB 

Financial, one of Redwater’s secured creditors. 

In doing so,  however, the court also ruled against the AER, which was trying to enforce abandonment 

obligations against RedWater’s tainted properties. In effect, the AER demanded those obligations be 

dealt with first, at the expense of secured creditors like ATB, if the regulator was to approve any 

subsequent transfer of RedWater’s licences. 

“That’s completely backwards,” said Yakabuski. “The insolvency process works in Canada because we 

have a clear delineation of how claims are to be treated. They have to be treated in order, from the 

secured lender down.” 

 In effect, a regulator that claims priority over secured creditors is demanding a super priority, he said. 

“If you’re saying considerable expense has to be [incurred] before you’ll allow the transfer of assets, 

you’re essentially saying, ‘I’ve got a claim and it’s a heck of a lot more important than the secured 

lender’s claim,’” he added. 

  



The upshot is that the AER will not be the only provincial regulator following the RedWater case as it 

reaches the Alberta Court of Appeal, Yakabuski said. “I can tell you, there are a lot of regulators across 

this country who are looking at their [enabling] legislation today to see whether it gives them the 

authority they need or not.” 

 As for regulators who may not be watching the case, “they should be,” he said. “Each province has 

different twists and turns when it comes to environmental [law and] regulations…. We know this applies 

to the oil and gas sector in Alberta, [but] how it applies to other [industry] sectors I think requires a bit 

more study.” 

 


