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A recent court decision could have costly implications for the cleanup of abandoned oil 

wells. SUPPLIED /CALGARY HERALD 
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A recent ruling by Alberta Court of Queen’s Bench Chief Justice Neil Wittmann will have far-reaching 

implications for the province’s energy sector. 

At issue was a case involving Redwater Energy Corp., a small, Calgary-area oil and gas company pushed 

into bankruptcy protection by its key lender, ATB Financial, which was owed $5 million. 

The case became complicated when the receiver, Grant Thornton, determined it would take possession 

of only 20 of the 91 wells in Redwater’s asset base. The rest were deemed uneconomic because of 

associated abandonment liabilities. 

In a nutshell, Justice Wittmann concluded the federal Bankruptcy and Insolvency Act takes precedence 

over provincial law — in this case, the Oil and Gas Conservation Act — when he decided money from the 

sale of Redwater’s assets should go to the company’s creditors rather than be used to pay for the 

cleanup of idle wells as the Alberta Energy Regulator had wanted. 

Federal law typically overrides provincial law when they conflict, to the extent both cannot be complied 

with. 

Some might argue Wittmann’s decision is a blessing since it effectively protects lenders and therefore 

ensures continued access to capital for an industry that has seen its borrowing base slashed in the 

current commodity price environment. It also means the AER — which has appealed the ruling — cannot 

block the transfer of good well licences in a bankruptcy situation. 

“This case does nothing to diminish the arguments made by the AER that inherent in the licence to drill 

lies the duty to remediate at the end,” Frank Turner, a partner at Osler, Hoskin & Harcourt who practises 

corporate law, said in an interview Wednesday. 

But it could also have far-reaching implications — especially for junior, intermediate and distressed 

companies. 

As Justice Wittmann wrote in his decision,”… this case raises several issues of importance to the energy 

industry, the financial industry and the Alberta public, in terms of the potential environmental and 

financial repercussions when abandoned wells or a bankrupt energy company are renounced by a 

trustee or receiver in bankruptcy.” 

Among those issues is the ability for companies to monetize their assets.  

Curiously, the case pitted two bodies overseen by the provincial government — ATB Financial and the 

Alberta Energy Regulator — against one another.  

Stuck in the middle of all this is the Orphan Well Association — a not-for profit organization funded by 

the energy sector that’s under the umbrella of the regulator. The association is funded by the oilpatch 

through levies and security deposits based on well abandonment and reclamation liabilities held by each 

company. 



With the number of orphaned wells in Alberta expected to grow — the number now sits at 550 — the 

OWA doesn’t have enough money to fund the costs to abandon and fully remediate wells. As a result, 

the prospect of higher levies and security deposits required to meet the growing need is not out of the 

question.   

Should that occur, it could significantly increase the financial burdens of both existing and new oil and 

gas players because it effectively raises the barrier to entry for the latter group. 

The decision could also affect the ability of oil and gas companies to attract board members, not to 

mention potentially compromise those already serving as directors.  

“This decision makes life more difficult for directors because they could find themselves in a situation 

where the secured creditor has put in a receiver, sold the best assets for the benefit of the secured 

creditors and all that’s left are a bunch of assets that are reclamation and remediation obligations,” said 

Turner. 

Another outcome is that companies may choose to liquidate rather than restructure because, as Osler’s 

Lorne Carson said Wednesday, the abandonment liabilities are left behind when a company chooses the 

liquidation route.   

“Liquidation could be seen as more favourable than restructuring because when a company 

restructures, the ongoing entity continues with the abandonment obligations,” said Carson, a partner at 

Osler who practices corporate law. 

The Redwater outcome will also make companies more wary of potential joint venture 

agreements since they could be left holding the bag for an abandoned well if their partner becomes 

insolvent. Ironically, joint ventures were seen as a way to share risk, but without the proper oversight, 

they could do the opposite. 

Companies have what’s called a licence liability rating, or LLR — the ratio of the value of a company’s 

assets and its abandonment liabilities.   

The chair of Osler’s oil and gas practice, Janice Buckingham, said it’s not enough for companies to know 

their own LLR. They also need to know the LLR of potential partners. Even before this case, the LLR had 

become an issue that was among the first to be considered in the context of a merger or acquisition. 

This ensures it stays at the top of that list. 

It’s because of the growing number of orphan wells in Saskatchewan that Premier Brad Wall asked the 

federal government to provide $156 million to help address the issue. This would not only accelerate the 

issue, but would also help put unemployed oilpatch workers back to work and serve to de-risk the 

sector. 

When this issue first came to light in February, the Alberta government said it preferred to put money 

into infrastructure spending rather than fund an undertaking to reclaim the orphaned wells. Its 

preference was for industry to continue to bear the cost of this process. 



It might be time to reconsider that position. The issue of orphaned wells is not about to go away. 

Instead, the numbers are expected to grow as the price of oil remains low.   

Politicians seeking a “shovel-ready” project would one right here.   

It would be seen as a triple-play — addressing environmental concerns while also putting people back to 

work and helping to decrease the liability obligations of a sector that is already on its knees. 

There’s a lot of talk about the industry needing to be competitive in the long run. Deliberately helping to 

address this issue would be a great place to start. 
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