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I. Introduction 

[1] This case raises several issues of importance to the energy industry, the financial industry 

and the Alberta public, in terms of the potential environmental and financial repercussions when 
abandoned wells of a bankrupt energy company are renounced by a trustee or receiver in 

bankruptcy. The extraction of oil and gas and the operation of pipelines in Alberta are regulated 
by the Alberta Energy Regulator (“AER”). Considering the current uncertainty of the economy 
of this province, the law needs to be clarified regarding the protection of trustees and receivers 

where environmental concerns arise, the ability of the trustee or receiver to sell and disclaim 
licensed assets and the rights and priority of creditors where the AER is actively involved in the 

distress sales process. 

[2] The AER, the Orphan Well Association (“OWA”) and Grant Thornton Limited as the 
Receiver and the Trustee of Redwater Energy Corporation (the “Trustee” or “Receiver” unless 

otherwise specified) have filed two applications.  First, there is a joint application by the AER 
and the OWA responding to the Trustee’s renunciation of certain AER licensed assets of 

Redwater Energy Corporation (“Redwater”). Second, there is a cross-application on behalf of the 
Trustee seeking the approval of a sales process that excludes the renounced assets. The cross-
application raises constitutional issues that are detailed in a Further Amended Notice of Question 

of Constitutional Law. Those details surround the alleged conflict between provincial and federal 
legislation and the frustration of purposes of the federal legislation, which engage the doctrine of 

paramountcy. 

[3] Redwater was a publicly listed oil and gas corporation and holds a number of AER 
licensed properties in Alberta, which are licensed under the Oil and Gas Conservation Act, RSA 

2000, c O-6 (“OGCA”) and the Pipeline Act, RSA 2000, c P-15. The AER was established by the 
Responsible Energy Development Act, SA 2012, c R-17.3 (“REDA”) and acts as the single 

regulator of all upstream oil and gas activities in Alberta. The AER’s mandate includes providing 
“for the efficient, safe, orderly and environmentally responsible development of energy resources 
in Alberta through the Regulator’s regulatory activities”: REDA, s 2(1)(a). The provincial 

legislation and rules provide for when and how a licensee must suspend, abandon, or reclaim 
wells and pipelines. Under the OGCA and the Pipeline Act, trustees and receiver-managers are 

licensees and, as such, they are subject to the statutory and regulatory obligations of the AER.  

[4] Redwater’s principal secured lender, Alberta Treasury Branches (“ATB”) has demanded 
repayment of Redwater’s indebtedness. Following an application by the ATB, Grant Thornton 

Limited (“GTL”) was appointed Receiver by this Court on May 12, 2015, under section 243 of 
the Bankruptcy and Insolvency Act, RSC 1985, c B-3 (“BIA”). On October 16, 2015, the AER 

was served with a copy of an application on behalf of ATB seeking a bankruptcy order with 
respect to Redwater and appointing GTL as Trustee of the Redwater estate. On October 28, 
2015, Romaine J. granted the bankruptcy order.  GTL is generally referred to as the Trustee in 

this decision, whether or not it was active as the Receiver when certain steps were taken, unless 
the context requires otherwise.  

[5]  Under Alberta legislation, the transfer of oil and gas well licences from the well licensee 
to another party is subject to the approval of the AER: OGCA, s 24; Pipeline Act, s 18. It appears 
that the AER will not approve such a transfer in cases where a transaction includes valuable and 

producing wells and excludes non-producing “shut-in” wells, unless conditions are imposed on 
such transfers. With respect to non-producing wells, their value is typically less than the costs 
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that will need to be incurred in order to meet the abandonment, remediation and reclamation 
obligations required by the AER. In other words, the AER can block a sale by withholding the 

transfer of the licences unless the transfer conditions it imposes are met. These conditions relate 
to certain ratios that need to be met which, in the case of an insolvent debtor, will rarely be met 

unless certain steps are taken, such as posting security. The reality is that potential buyers are not 
inclined to buy non-producing wells. In an insolvency and bankruptcy context, the seller may not 
be in a situation where it can post security required by the AER or it may not make economic 

sense – generally, or for lack of financial resources – for a Trustee to post security. The Trustee 
has not submitted transfer applications at this time.  

[6] This case raises the issue of whether the Trustee has the ability to disclaim property that 
is non-producing; in other words, whether it can pick and choose realizable property. It also 
raises the issue of whether the AER, a provincial regulator, can effectively create a priority for 

abandonment and environmental liabilities in bankruptcy by approving the transfer of licences 
subject to conditions, which are detrimental to some creditors, and if so, whether this creation or 

reordering of priority is contrary to the BIA.   

[7] In the context of these applications, the terms “abandon” and “abandonment” refer to two 
different concepts. Under provincial legislation (OGCA and Pipeline Act), the terms relate to the 

environmental obligation to render the well or facility environmentally safe. Section 14.06 of the 
BIA also contains the same terminology, but there it relates to the renouncement or disclaimer of 

assets by the trustee in a bankruptcy (or proposal) and includes an interim receiver and a receiver 
within the meaning of section 243(2) of the BIA. 

[8] The AER and the OWA seek a declaration that the disclaimer by GTL as Receiver of a 

portion of the licensed assets of Redwater is void and unenforceable and contrary to section 2 of 
the initial order appointing GTL as Receiver. They also seek an order compelling the Receiver to 

comply with the closure and abandonment orders issued by the AER in relation to a portion of 
the assets of Redwater, using the funds in the estate. In addition, the AER and OWA seek an 
order compelling the Receiver to fulfill its statutory obligations as licensee in relation to 

abandonment, reclamation and remediation of all Redwater licensed properties. 

[9]  The Trustee and Receiver seeks a dismissal of the AER/OWA Application. The Trustee 

requests the approval of the sales process to market and sell certain of Redwater’s property and 
assets, requiring that the AER not consider or condition its approval on the direct or indirect 
payment of any financial claims of the AER, and declaring that the Trustee is entitled to 

renounce some of the licensed assets of Redwater, namely the non-producing wells and facilities.  

II. Factual Background 

[10] In 2013, ATB advanced funds to Redwater pursuant to two commitment letters dated 
January 31, 2013, and August 19, 2013. 

[11] In mid-2014, shortly after a loan was granted by ATB, Redwater experienced some 

difficulties after a number of acquisitions and unsuccessful drilling initiatives depleted its cash. 
As a result, in late 2014, Redwater and ATB an agreement that provided that Redwater would 

carry out a sale of assets to obtain sufficient proceeds to fully repay ATB in exchange for a 
deferral of interest payments until April 30, 2015. The sale process did not generate any offers 
sufficient for full repayment of Redwater’s secured loan. Redwater was also unsuccessful in 

obtaining financing to repay the loan. 
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[12] Following an application by ATB with respect to the debtor Redwater, GTL was 
appointed Receiver by the Court on May 12, 2015, under section 243 of the BIA. 

A. Receivership Order and developments subsequent to the appointment of the 

Receiver 

[13] The following paragraphs of the Receivership Order, which is substantially similar to the 
form of the Alberta Template Receivership Order approved by the Court, were specifically 
referred to by the parties to these Applications.  

[14] Paragraph 2 of the Receivership Order provides: 

2. Pursuant to section 243(1) of the Bankruptcy and Insolvency Act, RSC 1985, c 

B-3 (“BIA”), Grant Thornton Limited is hereby appointed Receiver, without 
security, of all of the Debtor’s current and future assets, undertakings and 
properties of every nature and kind whatsoever, and wherever situate, including 

all proceeds thereof (the “Property”). 

[15] Paragraph 3(a) provides as follows regarding the powers of the receiver: 

3. The Receiver is hereby empowered and authorized, but not obligated, to act at 
once in respect of the Property and, without in any way limiting the generality of 
the foregoing, the Receiver is hereby expressly empowered and authorized to do 

any of the following where the Receiver considers it necessary or desirable: 

(a) to take possession of and exercise control over the Property and 

any and all proceeds, receipts and disbursements arising out of or 
from the Property; 

[16] Paragraph 8 relates to proceedings against the debtor or the Property: 

8. No Proceeding against or in respect of the Debtor or the Property shall be 
commenced or continued except with the written consent of the Receiver or with 

leave of this Court and any and all Proceedings currently under way against or in 
respect of the Debtor or the Property are hereby stayed and suspended pending 
further Order of this Court, provided, however, that nothing in this Order shall: (i) 

prevent any Person from commencing a proceeding regarding a claim that might 
otherwise become barred by statute or an existing agreement if such proceeding is 

not commenced before the expiration of the stay provided by this paragraph 8; 
and (ii) affect a Regulatory Body’s investigation in respect of the debtor or an 
action, suit or proceeding that is taken in respect of the debtor by or before the 

Regulatory Body, other than the enforcement of a payment order by the 
Regulatory Body or the Court. “Regulatory Body” means a person or body that 

has powers, duties or functions relating to the enforcement or administration of an 
Act of Parliament or of the legislature of a province. 

[17] Paragraph 9 provides the following regarding the exercise of rights and remedies: 

All rights and remedies (including, without limitation, set-off rights) against the 
Debtor, the Receiver, or affecting the Property, are hereby stayed and suspended 

except with the written consent of the Receiver or leave of this Court, provided 
however that nothing in this paragraph shall (i) empower the Receiver or the 
Debtor to carry on any business which the Debtor is not lawfully entitled to carry 
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on, (ii) exempt the Receiver or the Debtor from compliance with statutory or 
regulatory provisions relating to health, safety or the environment, (iii) prevent 

the filing of any registration to preserve or perfect a security interest, or (iv) 
prevent the registration of a claim for lien. 

[18] Paragraph 15 of the Receivership Order provides the following regarding environmental 
liabilities: 

15. (a) Notwithstanding anything in any federal or provincial law, the Receiver is 

not personally liable in that position for any environmental condition that arose or 
environmental damages that occurred: 

(i) before the Receiver’s appointment; or 

(ii) after the Receiver’s appointment unless it is established that the 
condition arose or the damage occurred as a result of the 

Receiver’s gross negligence or wilful misconduct. 

(b) Nothing in sub-paragraph (a) exempts a Receiver from any duty to report or 

make disclosure imposed by a law referred to in that sub-paragraph. 

(c) Notwithstanding anything in any federal or provincial law, but subject to sub-
paragraph (a) hereof, where an order is made which has the effect of requiring the 

Receiver to remedy any environmental condition or environmental damage 
affecting the Property, the Receiver is not personally liable for failure to comply 

with the order, and is not personally liable for any costs that are or would be 
incurred by any person in carrying out the terms of the order, 

(i) if, within such time as is specified in the order, within 10 days 

after the order is made if no time is so specified, within 10 days 
after the appointment of the Receiver, if the order is in effect when 

the Receiver is appointed, or during the period of the stay referred 
to in clause (ii) below, the Receiver: 

A. complies with the order, or 

B. on notice to the person who issued the order, 
 abandons, disposes of or otherwise releases any 

 interest in any real property affected by the 
 condition or damage; 

(ii) during the period of a stay of the order granted, on application 

made within the time specified in the order referred to in clause (i) 
above, within 10 days after the appointment of the Receiver, if the 

order is in effect when the Receiver is appointed by,  

A. the court or body having jurisdiction under the  
law pursuant to which the order was made to 

enable the Receiver to contest the order; or 

B. the court having jurisdiction in bankruptcy for 

the purposes of assessing the economic 
viability of complying with the order; or 
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(iii) if the Receiver had, before the order was made, abandoned or 
renounced or been divested of any interest in any real property 

affected by the condition or damage. 

[19] On May 14, 2015, the AER confirmed the receipt of notification that GTL had been 

appointed as a Receiver of the property of Redwater. The confirmation provides: 

The Alberta Energy Regulator (AER) confirms receipt of notification on May 13, 
2015 that Grant Thornton Limited (Grant Thornton) has been appointed as 

Receiver of the property of Redwater Energy Corp. (Licensee). 

As you may know, the Licensee currently holds a number of AER licences or 

approvals (Licences). “Licensee” is defined in both the Oil and Gas Conservation 
Act (OGGA) and Pipeline Act (PA) to include a trustee or receiver-manager of the 
property of a licensee. 

Please note the AER is not a creditor of the Licensee and does not assert a 
provable claim in the receivership. Rather, the AER has a statutory mandate to 

regulate the oil and gas industry in Alberta, which includes enforcement of the 
Acts, Regulations and Rules that it administers. As such, we advise that 
notwithstanding the receivership, the Licensee remains obligated under the 

OGCA and PA to comply with and fulfill all regulatory requirements associated 
with the Licences, including all applicable regulations, rules and AER directives. 

These include responsibility for care and custody of all AER licensed wells, 
pipelines and related facilities, including but not limited to, emergency and 
incident response and obligations relating to the Alberta One-Call system, and 

fulfilment of all applicable suspension and abandonment obligations in relation to 
all AER licensed wells, pipelines and related facilities, which includes posting of 

any applicable security under AER liability management programs.   

The AER takes the position that Grant Thornton is legally and statutorily 
obligated to fulfill these obligations, and must do so prior to distributing any 

funds or finalizing any proposal to creditors, secured or otherwise. The AER is of 
the view that the current law in Alberta and federally supports this position and 

notes that suspension and abandonment address primarily public safety issues as 
opposed to environmental concerns, and constitute a carrying out of a duty owed 
by the licensee to the public.  

While the AER is prepared to work with Grant Thornton to facilitate 
administration of the Licensee’s AER licensed assets, please note that any 

agreements made by Grant Thornton with third parties to transfer ownership of 
AER licensed wells, pipelines or related facilities do not effect the transfer of the 
associated AER licences. Transfer of AER licences requires application to and 

approval by the AER. When application for transfer is made, the AER assesses 
both the transferor’s and transferee’s ability to fulfil all applicable regulatory 

obligations then determines whether to approve the transfer of applicable license 
and approvals. 
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In connection with your appointment, we refer you to the attached list of AER 
licences, permits and approvals held by the Licensee. Please provide the 

following to the undersigned no later than June 15, 2015: 

[...] 

2. Written confirmation that Grant Thornton has taken possession of Redwater 
Energy Corp.’s AER licensed properties, is providing care and custody of the 
properties and is taking steps to ensure compliance with the Licensee’s 

responsibilities and obligations under the OGCA and PA, associated regulations 
and rules and all applicable AER directives.[...] 

[...] 

Please note that failure to provide the information requested above may result in 
the AER suspending the licences through the issuance of AER orders and 

ultimately requiring the properties to be abandoned. 

[...] 

[20] A document dated May 29, 2015, authored by Jaqueline Gauthier (account manager with 
the Asset Management Department of ATB) was prepared following a review of the Redwater 
file regarding sales information and packages, which were put together by Redwater after 

December of 2014. It lists a few options for secured creditors, referring to pros and cons of each 
option. One option listed is to sell the good wells and disclaim the others : 

1.  Attempt to sell only the producing assets (and selected suspended wells on the 
same land plat) included in the previous offer from interested party at $XXX 
(amount sealed). Refuse to take possession of or disclaim our interest in the rest 

of the licensed wells and facilities. 

a. Pros: 

i. Can probably close a deal quickly assuming that it 
is made unconditional 

ii. Highest possible dollar value realized from sale 

iii. Assumed Court win over AER on distribution 
proceeds has implications on other files, if not 

appealed by AER and if legislation not changed. 

b. Cons/Risks: 

i. AER has already indicated they will fight it 

1. We may lose the fight 

2. We may win the fight, but only 

after spending a large amount of time 
and money on it, while buyer may 
lose interest (see Alston file) 

ii. AER will only transfer licenses if Redwater LLR 
is ≥1:1 post sale. Based on Redwater’s current LLR 

the LLR deposit that would be required to be 
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retained from the sales proceeds is estimated at $1.2 
million at May 1 (and rising monthly by roughly 

500K for near-term). The greater risk (and with 
higher likelihood) is that AER will require 

sufficient funds be withheld for the gross (not just 
net) LLR liability of remaining licenses, estimated 
at $(amount sealed), effectively eliminating any 

recovery for ATB. [...] 

iii. Potentially leaving some value on the table re: 

disclaimed wells and facilities that weren’t part of 
formal sales process. Subordinate creditors could 
argue this point, but if ATB taking a hit on the deal 

tougher for them to argue. 

See also June 9, 2015 ATB update. 

[21] On June 25, 2015, the AER advised the Receiver that the AER required independent 
confirmation from the Receiver that it had taken possession and control of all of the assets of 
Redwater before the AER would consider any proposal dealing with the sale of assets. 

[22] On July 3, 2015, the Receiver responded to the AER and advised that in relation to 
paragraph 3(a) of the Receivership Order, the Receiver took possession and control of only the 

AER licenses, permits and approvals relating to approximately 20 of the 127 AER licensed 
properties. In fact, the Receiver took possession of Redwater’s most valuable assets and opted to 
disclaim the rest of Redwater’s assets.  

[23] The AER responded to the estate of Redwater by closure/abandonment orders dated July 
14, 2015, and August 7, 2015 (the “Abandonment Orders”), regarding the AER licensed assets 

for which the Receiver indicated that it did not assume possession. The following is from the 
letter dated July 15, 2015, which was sent by the AER to GTL and Wescan Energy Corp., with 
the orders with respect to Redwater licensed properties. It provides as follows: 

[...] 

As a result of the foregoing, the AER believes that Redwater is unable to provide 

care and custody of the Licensed Properties and as such, believes that these 
licenses pose an environmental and safety hazard. Therefore, the AER believes 
that the Licensed Properties should be closed and abandoned for environmental 

and public safety reasons. 

Section 3.012(d) of the Oil and Gas Conservation Rules (OGCR) requires a 

licensee to abandon its wells and facilities if the Regulator notifies the licensee 
that in the opinion of the Regulator the well or facility may constitute an 
environmental or safety hazard. 

[...] 

Take Notice 

[...] 
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2. Should Redwater fail to comply or WIPs [“Working Interest Participants”] fail 
to abandon their respective properties by the date identified in the attached 

Closure/Abandonment Orders, the AER will, without further notice, use its 
process to have the properties abandoned. The AER will exercise all remedies 

available to it to recover costs from the liable parties. 

3. Should the AER subsequently abandon the properties because the licensee, and 
WIPs fail to act on the Closure/Abandonment Order, the AER may initiate the 

procedure of Named Individual in accordance with section 106 of the OGCA and 
apply consequences to those individuals as outlined. [...] 

[24] On November 2, 2015, GTL disclaimed the Renounced Licensed Assets in its capacity as 
Trustee. The Trustee does not intend to comply with the orders issued by the AER as it submits 
that it has legitimately renounced the properties to which the orders attach. 

B. Licensee Liability Rating and Liability Management Ratio 

[25] When exercising the AER’s discretion to approve or refuse the transfer of licences under 

section 24 of the OGCA and section 18 of the Pipeline Act, the AER considers the rules and 
guidance set out in Directive 006: Licensee Liability Rating (LLR) Program and Licence 
Transfer Process, effective May, 2013, (“Directive 006”) and Directive 011:Licensee Liability 

Rating (LLR) Program: Updated Industry Parameters and Liability Costs, effective August 1, 
2015 (“Directive 011”); see also OGCA, s 10. The AER’s decision to refuse approval may be 

appealed to the AER and the Court of Appeal (with the permission of the Court of Appeal on a 
question of jurisdiction or on a question of law): REDA, ss 38 and 45. 

[26] The AER will only approve the sales process if it is conducted in a manner that does not 

deteriorate Redwater’s Licensee Liability Rating (“LLR”) as outlined in AER Directive 006.  
Directive 006, along with Directive 011, are intended to prevent costs associated with 

suspension, abandonment, remediation and reclamation of AER licensed properties (well, facility 
or pipeline) in the LLR Program from being borne by the public of Alberta should a licensee 
become defunct. As well, the intent is to minimize the risk to the Orphan Fund administered by 

the OWA.  

[27] According to 7.1 of Directive 006, which relates to orphan sites, a well, facility, or 

pipeline in the LLR program is “eligible to be declared an orphan when the licensee of that 
licence becomes insolvent or defunct.” The AER will designate it as an orphan once “it 
determines a well, facility, or pipeline meets the criteria outlined in Section 70(2)” of the OGCA,  

at which time it will be considered an orphan for all aspects of the LLR program, namely, 
suspension, abandonment, remediation, and reclamation. 

[28] In her affidavit sworn on August 13, 2015, Patricia Johnston, Executive Vice President 
and General Counsel for the Regulator, explains that under the LLR program, “the AER 
conducts a liability assessment for each licensee, which is based on the estimated costs to 

suspend, abandon, reclaim and remediate the AER licensed properties of that licensee.” She adds 
that “[b]ased on that assessment, the AER assigns a liability management ratio (LMR) to each 

licensee,” which is the ratio of the licensee’s eligible deemed assets as compared to its deemed 
liabilities. This is accomplished through the monthly calculation and on receipt of transfer 
applications to transfer existing AER licenses. As noted on a Liability Management Program 

Results report dated September 5, 2015, “the [LMR] provided for licensees reflect the results of 
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a comparison of their deemed assets to their deemed liabilities for all Liability Management 
programs. This ratio is based on information reported to the AER and the calculation of deemed 

assets and deemed liabilities as specified in AER Directives”: Directive 006; Directive 024: 
Large Facility Liability Management Program (LFP) (“Directive 024”) and Directive 075: 

Oilfield Waste Liability (OWL) Program (“Directive 075”). If either party’s post-transaction 
LMR is lower than 1.0, the AER will either deny the transfer application or will require 
additional security. If a licensee’s deemed liabilities exceed its deemed assets in addition to any 

previous security posted, the AER will consider the security adjusted LMR to be below 1.0. The 
AER will require the licensee to either conduct abandonment of some or all of its AER licensed 

properties as a means of increasing its LMR above 1.0 or post security in the amount of the 
difference. 

[29] Upon questioning on her affidavit, Ms. Johnston explained that in Redwater’s case its 

LMR rating is at 0.93, thus below 1.0. The AER’s practice is that a company not in receivership 
would not see its transfer approved unless it meets the required minimum LMR of 1.0.   

[30] Ms. Johnston further explained that if there was a sale presented to the AER  regarding a 
well transfer licence application in which the LMR deposit of Redwater was to be worsened (i.e. 
below 0.93), in order to secure the consent of the AER regarding the transfer the receiver would 

have a number of options. The receiver could: 1) post a security deposit (in order to reduce the 
liability); 2) abandon and reclaim some licensed properties so that it would reduce the liability 

(to perform abandonment operations on some of the licensed assets to cause deemed liabilities to 
decrease); or, 3) transfer some liabilities of one or more of the licensed properties, subject to the 
AER’s consent (sell asset packages bundled in a way that essentially bad assets balance out the 

good assets so the LMR does not worsen). 

[31] The Receiver’s Second Report, dated October 3, 2015, indicates that as of September 

2015, Redwater’s total deemed liabilities exceeded the deemed assets, indicating an LMR 
deficiency of over $552,000. Its LMR rating was at 0.93 – significantly lower than in May 2015 
when the Receiver was appointed, at which time its LMR was 1.06.   

[32] In this case, the AER already waived strict enforcement of its rules as set out in Directive 
006 in order to facilitate a sales process by the Receiver. The AER has not waived all of its 

requirements, which it acknowledges may reduce the proceeds realized through the sales process. 
However, as I will refer to below, the AER submits that its actions do not frustrate or conflict 
with any provisions of the BIA, as it argues that there is no entitlement under the BIA to 

maximize sales proceeds at the expense of compliance with a public duty. 

C. Orphan Well Association 

[33] The OWA is a non-profit organization that operates as a financially independent entity 
under authority delegated by the AER. The OWA is set up with a separate board from the AER. 
The OWA is overseen by a board of directors comprised of representatives from the Canadian 

Association of Petroleum Products (“CAPP”), the Explorers and Producers Association of 
Canada, the AER and Alberta Environment and Parks. Its primary purpose is to conduct 

abandonment or site reclamation activities on specific properties designated by the AER as 
“orphans” under section 70(2) of the OGCA. The OWA fund is established under the OGCA and 
administered by the AER. It is not an insurance scheme.  
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[34] The OWA has limited resources and establishes priorities in order to determine which 
properties should receive abandonment work first. It aspires to have all of the current sites 

reclaimed or abandoned over the next 10 to 12 years. Although the OWA has received some 
funding from the Provincial Government, it is largely funded by the industry through an annual 

orphan fund levy prescribed and collected by the AER on behalf of the OWA. The levy is 
calculated by taking into account a number of things including the total number of wells, 
facilities and unreclaimed sites: OGCA, s 73; Directive 006; see also Oil and Gas Conservation 

Rules, Alta Reg 151/71.  One hundred percent of the levy is remitted to the OWA. The OWA has 
no powers to seek reimbursement of its costs from the licensee. However, in circumstances 

where the AER holds a security deposit on behalf of a licensee, the OWA is eligible to be 
reimbursed for its expenditures once the abandonment is completed or the reclamation certificate 
obtained, up to the amount of the deposit.  

[35] The OWA noticed that recently there was a large increase in the number of wells 
designated as orphans. For instance, the OWA 2014/2015 Annual Report indicates that the OWA 

had received a total of 591 new orphan wells from the AER for abandonment for that fiscal year 
when it had received 80 new orphan wells in the prior year. 

III. Legislation  

[36] Under the OGCA, the definition of licensee includes receivers and trustees: 

1(1) In this Act, 

[...] 

(cc) “licensee” means the holder of a licence according to the records of the 
Regulator and includes a trustee or receiver-manager of property of a licensee; 

[37] Similarly, under the Pipeline Act, the definition of licensee also includes receivers and 
trustees: 

1(1) In this Act, 

[...] 

(n) “licensee” means the holder of a licence for a pipeline according to the records 

of the Regulator or the holder of a licence for purposes of a gas utility pipeline 
according to the records of the Alberta Utilities Commission and includes a 

trustee or receiver-manager of the property of a licensee; 

[38] Section 14.06 of the BIA provides: 

No trustee is bound to act 

14.06 (1) No trustee is bound to assume the duties of trustee in matters relating to 
assignments, bankruptcy orders or proposals, but having accepted an appointment 

in relation to those matters the trustee shall, until discharged or another trustee is 
appointed in the trustee’s stead, perform the duties required of a trustee under this 
Act. 
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Application 

(1.1) In subsections (1.2) to (6), a reference to a trustee means a trustee in a 

bankruptcy or proposal and includes 

(a) an interim receiver; 

(b) a receiver within the meaning of subsection 243(2); and 

(c) any other person who has been lawfully appointed to take, or has 
lawfully taken, possession or control of any property of an insolvent person 

or a bankrupt that was acquired for, or is used in relation to, a business 
carried on by the insolvent person or bankrupt. 

No personal liability in respect of matters before appointment 

(1.2) Despite anything in federal or provincial law, if a trustee, in that position, 
carries on the business of a debtor or continues the employment of a debtor's 

employees, the trustee is not by reason of that fact personally liable in respect of a 
liability, including one as a successor employer, 

(a) that is in respect of the employees or former employees of the debtor or a 
predecessor of the debtor or in respect of a pension plan for the benefit of 
those employees; and 

(b) that exists before the trustee is appointed or that is calculated by 
reference to a period before the appointment. 

Status of liability 

(1.3) A liability referred to in subsection (1.2) is not to rank as costs of 
administration. 

Liability of other successor employers 

(1.4) Subsection (1.2) does not affect the liability of a successor employer other 

than the trustee. 

Liability in respect of environmental matters 

(2) Notwithstanding anything in any federal or provincial law, a trustee is not 

personally liable in that position for any environmental condition that arose or 
environmental damage that occurred 

        (a) before the trustee’s appointment; or 

        (b) after the trustee’s appointment unless it is established that the condition arose 
or the damage occurred as a result of the trustee’s gross negligence or wilful 

misconduct or, in the Province of Quebec, the trustee’s gross or intentional fault. 

Reports, etc., still required 

(3) Nothing in subsection (2) exempts a trustee from any duty to report or make 
disclosure imposed by a law referred to in that subsection. 
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Non-liability re certain orders 

(4) Notwithstanding anything in any federal or provincial law but subject to 

subsection (2), where an order is made which has the effect of requiring a trustee 
to remedy any environmental condition or environmental damage affecting 

property involved in a bankruptcy, proposal or receivership, the trustee is not 
personally liable for failure to comply with the order, and is not personally liable 
for any costs that are or would be incurred by any person in carrying out the terms 

of the order, 

(a) if, within such time as is specified in the order, within ten days after the 

order is made if no time is so specified, within ten days after the 
appointment of the trustee, if the order is in effect when the trustee is 
appointed, or during the period of the stay referred to in paragraph (b), the 

trustee 

             (i) complies with the order, or 

(ii) on notice to the person who issued the order, abandons, 
disposes of or otherwise releases any interest in any real property, 
or any right in any immovable, affected by the condition or 

damage; 

(b) during the period of a stay of the order granted, on application made 

within the time specified in the order referred to in paragraph (a), within ten 
days after the order is made or within ten days after the appointment of the 
trustee, if the order is in effect when the trustee is appointed, by 

(i) the court or body having jurisdiction under the law pursuant to which 
the order was made to enable the trustee to contest the order, or 

(ii) the court having jurisdiction in bankruptcy for the purposes of 
assessing the economic viability of complying with the order; or 

(c) if the trustee had, before the order was made, abandoned or renounced or 

been divested of any interest in any real property, or any right in any 
immovable, affected by the condition or damage. 

Stay may be granted 

(5) The court may grant a stay of the order referred to in subsection (4) on such 
notice and for such period as the court deems necessary for the purpose of 

enabling the trustee to assess the economic viability of complying with the order. 

Costs for remedying not costs of administration 

(6) If the trustee has abandoned or renounced any interest in any real property, or 
any right in any immovable, affected by the environmental condition or 
environmental damage, claims for costs of remedying the condition or damage 

shall not rank as costs of administration. 
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Priority of claims 

(7) Any claim by Her Majesty in right of Canada or a province against the debtor 

in a bankruptcy, proposal or receivership for costs of remedying any 
environmental condition or environmental damage affecting real property or an 

immovable of the debtor is secured by security on the real property or immovable 
affected by the environmental condition or environmental damage and on any 
other real property or immovable of the debtor that is contiguous with that real 

property or immovable and that is related to the activity that caused the 
environmental condition or environmental damage, and the security 

(a) is enforceable in accordance with the law of the jurisdiction in which the 
real property or immovable is located, in the same way as a mortgage, 
hypothec or other security on real property or immovables; and 

(b) ranks above any other claim, right, charge or security against the 
property, despite any other provision of this Act or anything in any other 

federal or provincial law. 

Claim for clean-up costs 

(8) Despite subsection 121(1), a claim against a debtor in a bankruptcy or 

proposal for the costs of remedying any environmental condition or 
environmental damage affecting real property or an immovable of the debtor shall 

be a provable claim, whether the condition arose or the damage occurred before or 
after the date of the filing of the proposal or the date of the bankruptcy. 

[39] Further legislation is set forth in the Appendix to these reasons. 

IV. Positions of the Parties 

A. AER 

[40] One main issue in this case is whether the Trustee and Receiver can disclaim certain 
assets. The AER’s submission is that it cannot properly disclaim some of the licensed assets, as it 
was appointed as receiver and manager of all assets held by Redwater. The AER argues that the 

Trustee is not permitted to pick and choose as a means of avoiding a licensee’s statutory 
obligations and that regulatory orders must be complied with. It adds that the provincial 

legislature clearly intended trustees to assume licensee responsibilities by expressly including 
them in the definition of the licensee. The AER submits that the Trustee cannot avoid its public 
duty in relation to care and custody and end of life obligations of the licensee by disclaiming 

assets of the debtor, unless there is a significant risk that it may be personally liable for the 
environmental condition and for failure to comply with any order requiring it to remedy the 

same.  

[41] It submits that the AER’s legislation is clear that accompanying the issuance of a licence 
is the obligation to abandon, reclaim and remediate. Relying on PanAmericana de Bienes y 

Servicios SA v Northern Badger Oil & Gas Ltd (1991), 1991 ABCA 181, leave to appeal to SCC 
refused, 22655 (16 January 1992) (“Northern Badger”), the AER submits that these obligations 

are inchoate in licences from the date the wells are drilled and are included in the obligations and 
expenses inherent in the nature of the properties assumed by the Trustee. It argues that if the 
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Trustee is permitted to disclaim assets and avoid its regulatory obligation, it will create a 
situation where there is no responsible party for the purposes of care and custody obligations, 

abandonment, reclamation and remediation of the debtor’s licensed assets. The AER says that 
this, in turn, poses a threat to the health, safety and environmental security of Albertans. 

[42] The AER submits that in this case the orders are clearly of a regulatory nature, not 
monetary, which means that compliance of GTL as Receiver and Trustee is required and that the 
orders are not a provable claim under the BIA. The AER submits that the intent is to ensure that 

as many wells as possible fall into the category of being sold and removed from the Orphan Well 
inventory. It argues that its insistence that the Trustee comply with the AER’s orders is rooted in 

its position that licensees are not entitled to enjoy the benefits of licensing while avoiding the 
burdens of licensing. It submits that the obligation to abandon, reclaim and remediate was known 
by Redwater at the time that the licenses were obtained, by ATB at the time it advanced its 

funding to Redwater, and by the Trustee when it accepted its appointments. The AER argues that 
to permit the Trustee to disregard the licensing regime would set a dangerous precedent and 

undermine the entire regulatory regime. 

[43] The AER argues that the fact that the Trustee is continuing operation of and receiving 
production from some of Redwater’s AER licensed properties further supports that it is the 

licensee. It adds that once a party becomes a licensee, it cannot choose to be a licensee for the 
purposes of some AER licensed assets while disregarding others. The benefits and obligations of 

each AER licence flow to the licensee of those assets. 

[44] The AER submits that the Trustee and Receiver cannot rely on the Receivership Order, 
nor on section 14.06 of the BIA to refuse to take possession of or disclaim any of Redwater’s 

AER licensed properties. The AER submits that to do so would amount to permitting a licensee 
in receivership to ignore its statutory obligations and would be in direct conflict with the AER’s 

legislation. It submits that disclaimer of properties in reliance on paragraph 3(a) of the 
Receivership Order permits trustees to disclaim properties in circumstances that would not 
otherwise be permitted under paragraph 15 of the Receivership Order or section 14.06 of the 

BIA. The AER says that those provisions permit trustees to disclaim properties in cases where 
there is a concern about personal liability for the environmental impacts or damage. The AER 

argues that neither the template receivership order nor section 14.06 of the BIA were intended to 
permit a receiver to avoid its statutory obligations and public duties regarding end of life 
obligations of the licensee, and any attempts by the Trustee and Receiver to do so should not be 

permitted.  

[45] The AER submits that one cannot ignore the wording “real property” specifically used by 

Parliament in section 14.06 of the BIA. The AER also refers to section 14.06(7) and notes that 
the super priority only applies against the land. The AER’s position is that a licence is personal 
property, not real property. For instance, the Trustee could disclaim the lease, but not a licence. 

The AER says that the obligation to abandon is only with the licensee and not the real property. 
The AER argues that what can be renounced under section 14.06 of the BIA is the real property 

that has been remediated. The AER adds that as a result there is no constitutional issue, because 
GTL is not entitled to disclaim the licence. 

[46] The AER submits that paragraphs 2, 8 and 9 of the Receivership Order are premised on 

the Receiver providing care and control over all property and complying with statutory and 
regulatory requirements relating to health, safety or the environment to the extent the 
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receivership estate permits. The AER submits that paragraph 2 makes it clear that the Receiver 
was appointed over all of Redwater’s “current and future assets, undertakings and properties 

[...]”, which means all of the assets including the disclaimed licences at issue as opposed to a 
portion of the assets. 

[47] The AER argues that the Receiver’s disclaimer is an attempt to avoid its statutory 
obligation as a licensee, which is contrary to paragraphs 8 and 9 of the Receivership Order. The 
AER specifically refers to paragraph 8, which provides that “nothing in this Order shall [... ] (ii) 

affect a Regulatory Body’s investigation in respect of the debtor or an action, suit or proceeding 
that is taken in respect of the debtor by or before the Regulatory Body, other than the 

enforcement of a payment order by the Regulatory Body or the Court.” The AER also refers to 
paragraph 9, which provides that “however that nothing in this paragraph shall [...] (ii) exempt 
the Receiver or the Debtor from compliance with statutory or regulatory provisions relating to 

health, safety or the environment [...].” 

[48] Regarding paragraph 15 of the Receivership Order, the AER refers to the Alberta 

Template Receivership Order Explanatory Notes (Revised December 2012), at 12-13, where the 
Alberta Committee comments on the differences between Ontario orders and Alberta orders:  

Paragraph 15 of the Ontario Order contains a provision that nothing shall require 

the Receiver to occupy and take control, care, charge or possession of any 
property of the debtor subject to the Receivership Order. Further, the Receiver 

shall not, as a result of the Receivership Order, or anything done in pursuance of 
the Receivership Order, be deemed to be in possession of any of the property, 
unless the Receiver is in actual possession of the property. Slatter J. in Big Sky 

[2002 ABQB 659] commented on a similar provision in the proposed Order 
before him at para 48: 

The initial problem with the proposed environmental provisions in 
the Order is that they contradict other provisions of the Order. 
Paragraph 2 of the Order places all of the assets of the debtor under 

the power of the Interim Receiver. Paragraph 28 then provides that 
the Order does not vest in the Interim Receiver care or control of 

any property which “may be” environmentally polluted. This latter 
clause is unacceptable, because at best it creates great uncertain[t]y 
as to which properties are under the control of the Interim 

Receiver, and at worst it gives the Interim Receiver some sort of ex 
post facto right to elect whether it has been in control of property 

or not. Sections 14.06(4)(c) and 14.06(6) contemplate the 
abandonment of contaminated proper[t]y by the receiver, which is 
the process that should be followed if this later becomes necessary. 

Section 240(3) of the Alberta Environmental Protection and Enhancement Act, 
R.S.A. 2000, c. E-12 (“EPEA”) provides: 

Where an environmental protection order is directed to a person 
who is acting in the capacity of executor, administrator, Receiver, 
Receiver/Manager or trustee, that person’s liability is limited to the 

value of the assets that person is administering unless the situation 
identified in the order resulted from or was aggravated by the gross 
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negligence or wilful misconduct of the executor, administrator, 
Receiver, Receiver/manager or trustee.  

In addition the EPEA defines a “person responsible” for a substance or thing 
containing a substance, as someone who has or has had ownership, charge, 

management or control over a substance, or that person’s Receiver. This would 
clearly override the provisions in paragraph 15 of the Ontario Order, as under the 
EPEA, a Receiver is a “person responsible” regardless of the Receivers’ actual 

possession of property. 

As a result, in the Alberta Committee’s view the wording in paragraph 15 of the 

Receivership Order is consistent with the existing statutory provisions and 
jurisprudence in the Province of Alberta, and is therefore supportable. If some 
additional protection is required, then an applicant would be expected to satisfy 

the Court that is warranted by the facts and is supported by some judicial 
authority. 

[49] The AER submits that the orders issued do not require, nor do they demand, payment of 
funds, but rather require the licensee to abandon, remediate and reclaim the properties named in 
the orders. It emphasizes that it is very unlikely that the AER would conduct the abandonment 

work itself and, in fact, has no intention for doing so, as it is not in the business of abandoning 
wells, but the OWA is. The AER submits that there is no evidence before this Court that shows 

that the AER performs the abandonment work and that it would seek costs from the Trustee, 
notwithstanding that the letter quoted above provides otherwise. The AER acknowledges that the 
remedy exists, but adds that its practice is not to enforce that remedy. The AER submits that 

once the Trustee and Receiver has been discharged and the AER has exhausted all of its statutory 
enforcement mechanisms, the AER may designate the properties subject to the orders as orphans 

under section 70 of the OGCA. It adds that orphaning should, however, be viewed as a last 
resort. 

B. OWA  

[50] The OWA submits that their interest in these proceedings is to minimize the number of 
wells that become orphans, which would increase its costs, and which it fears will become 

significant. 

[51] The OWA submits that it is clear from the case law that many regulatory obligations are 
not provable claims. Relying on Northern Badger, the OWA argues that the law in Alberta, 

which may differ from other jurisdictions such as Ontario and Newfoundland, is that the inherent 
part of the licence is the obligation to deal with end of life liabilities. The OWA submits this 

means that the responsibility of the licensee to comply with abandonment and reclamation orders 
is therefore a regulatory obligation. The OWA submits that this is consistent with section 14.06 
of the BIA and has not been overruled by Newfoundland and Labrador v AbitibiBowater Inc, 

2012 SCC 67 (“AbitibiBowater”).  

[52] The OWA argues that the inherent or inchoate obligations in licences were not part of the 

property with which the Supreme Court of Canada was concerned in AbitibiBowater. The OWA 
argues that end of life obligations in the Alberta oil and gas industry are different than 
environmental liabilities in the rest of Canada. The licensee is responsible for abandonment, 

reclamation and remediation. The OWA adds that it is not an obligation imposed on a property, 
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but is an incident of a licence to drill and explore. It further argues that the AER is enforcing the 
general law against a licensee and the responsibility to abandon and reclaim is an incident of the 

property itself, which is a highly regulated predictable common activity in Alberta. Thus, the 
OWA argues that the Supreme Court in AbitibiBowater did not overrule Northern Badger.  

[53] The OWA submits that the fact that these liabilities are paid out of the estate of a debtor 
in advance of other creditors is not a matter of super priority, but rather a matter of ensuring the 
preservation of a cohesive and expansive regulatory regime with benefits and obligations. The 

OWA argues that AbitibiBowater is distinguishable from this case as the issue here is the 
Trustee’s regulatory obligations at the beginning of its mandate, not whether a public authority 

having basically expropriated property is still in the position of a regulator with respect to that 
property. 

[54] The OWA argues that in light of Northern Badger, it is clear that the Trustee and 

Receiver cannot “pick and choose” the assets. The OWA adds that the Receiver of Redwater was 
appointed over all of the debtor’s property and it should be dealing with obligations that attach to 

all of it. The OWA notes that following that case, legislation was amended to provide that 
licensees include trustees and receiver managers. 

[55] The OWA submits that the clear purpose of section14.06 of the BIA is to provide trustees 

with protection from personal liability, not to thrust more environmental liabilities on the public 
purse or on the OWA. The OWA agrees with the Minister of Justice and Solicitor General of 

Alberta (“Alberta”) that section 14.06 was enacted to limit liability of insolvency professionals 
so that they would accept mandates notwithstanding environmental issues. The OWA adds that it 
is not a purpose of the legislation to create a mechanism whereby a trustee can renounce assets 

and remove liability from the estate for the benefit of secured creditors. It argues that if the 
legislature intended such a consequence, it would have used specific language to do so. 

[56] The OWA acknowledges that there is a question as to whether the provincial legislation 
limits personal liability and how it interacts with section 14.06 of the BIA, as raised by other 
parties, but it argues that this question is not currently before the Court. 

[57] The OWA argues that although some of the wording found in section 14.06 is awkward, 
especially referring to “abandon, disposes or otherwise releases any interest” the proper 

interpretation of section 14.06(4) is not that the Trustee can shed or abandon liability. The OWA 
argues that section 14.06(4)(a)(ii) means that the Trustee can take a step to notify the AER that it 
will not be personally liable for certain properties, not that it can completely shed its liability. 

The OWA emphasizes that the qualifying words “not personally liable” are the key to 
understanding this section and that it only removes personal liability regarding property that it 

“abandons, disposes of or otherwise releases”.  

[58] The OWA submits that its interpretation of section 14.06(4) is consistent with 14.06(6), 
which provides: 

(6) If the trustee has abandoned or renounced any interest in any real property, or 
any right in any immovable, affected by the environmental condition or 

environmental damage, claims for costs of remedying the condition or damage 
shall not rank as costs of administration. [emphasis added] 

[59] The OWA submits that the meaning of section 14.06(6) and “claims for” is that a third 

party, such as the government or a working interest owner, cannot bring a claim against a trustee 
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for the costs of remedying property that is renounced and ask a trustee or court to have that claim 
rank as a cost of administration. The OWA adds that, however, if a trustee does remediation or 

applies funds from the estate to do so, there is nothing in this section that says those costs are not 
costs of administration with the priority set out under section 136 of the BIA. It argues that in fact 

they must be, as a trustee is not personally liable for these costs. The OWA argues further that 
the plain meaning of section 14.06(6) is that a third party cannot assert its claim to be a cost of 
administration, but provides that these costs are not costs of administration, with the priority set 

out in section 136.  

[60] The OWA submits that section 14.06(8) of the BIA acknowledges the reality that there 

will be times when the Government or other authorities such as the AER intervene and conduct 
clean-up procedures, and make a claim against the estate. It adds, however, that what this 
subsection does not say is that regulatory or inherent obligations like those that exist in Alberta 

regarding abandonment and reclamation are always claims. In fact, AbitibiBowater provides 
guidance to determine when a regulatory obligation is a “claim” as opposed to a mere regulatory 

obligation. 

[61] The OWA submits that in light of AbitibiBowater this involves regulatory obligations that 
are not in the nature of a claim.  

[62] The OWA argues in the alternative that, in this case, there is insufficient certainty in the 
regulatory orders sought to be enforced. Thus, they cannot amount to a “claim.” 

C.  Canadian Association of Petroleum Producers  

[63] CAPP, representing petroleum producers, supports the position of the AER and the 
OWA. The members of CAPP ultimately fund the Orphan Well fund through levies that are 

administered through the AER. CAPP argues that it is important to note that the Orphan Well 
fund is not an insurance scheme, but a result of an agreement between the government, the AER 

and the industry to put in place a mechanism to operate as a last resort in cases where no one can 
be held liable for cleaning up certain wells. CAPP emphasizes that it is in the public interest that 
those wells be cleaned up. 

[64] CAPP argues that there are benefits and burdens that are attached to the licence, 
including abandonment, remediation and reclamation. CAPP adds that when funds are advanced 

to companies, they are lent against all of the assets including the benefits and the burdens, and 
which means the value in the production as well as the obligation to clean-up after production is 
completed. CAPP argues that, as a result, no unfairness arises. 

[65] CAPP submits that if the Court accepts the Trustee’s argument, the whole regime around 
the Orphan Well fund will need to be revisited and may even collapse. 

D.  Receiver and Trustee 

[66] The Trustee relies on the constitutional doctrine of federal paramountcy. It submits that 
dual compliance with the two legal regimes is not possible. The AER requires the Trustee to 

comply with the AER orders even if the Trustee renounced the licensed property to which the 
orders attach.  

[67] The Trustee also argues that the provincial legislation frustrates the legislative purposes 
of the BIA and should be inoperative to the extent of the frustration.  
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[68] The Trustee submits that one important issue in this case is whether the Northern Badger 
duties (to comply with the law, including the OGCA and the Pipeline Act) can override section 

14.06(4) of the BIA. The Trustee submits that the effect of the 1997 BIA amendments to section 
14.06 is that Northern Badger does not have any continuing effect, at least with respect to the 

ability to renounce, considering that this ability was specifically added by way of statutory 
amendments.  

[69] The Trustee submits that section 14.06 of the BIA is a result of a considerable amount of 

consultation and that it balances various stakeholder interests. It argues that as Receiver it has 
validly renounced the licensed assets under section 14.06(4)(c) by refusing to take possession of 

them. The Trustee submits that in light of section 14.06, once the Receiver has renounced 
licensed assets, it cannot be compelled to comply with later abandonment orders or to complete 
Redwater’s abandonment obligations. It submits that, upon renunciation, the estate owes no 

further obligations except to the extent that the AER has valid financia l claims to be dealt with in 
accordance with their appropriate priority. In this case, the abandonment orders were issued after 

GTL was appointed, but before the determination of priorities of claims for distribution purposes 
(a step that has yet to occur). The AER and OWA request that this Court order the Receiver to 
comply with abandonment orders issued by the AER after the Receiver declined to take 

possession of various shut-in properties and renounced its interest in such properties under 
section 14.06(4)(c) of the BIA. The Trustee renounced its interest in the renounced licensed 

assets within 10 days of its appointment, which it submits complies with section 14.06(a)(ii) of 
the BIA.  

[70] The Trustee takes the position that the conflict arises from the fact that under section 25 

of the Pipeline Act and section 29 of the OGCA, it remains liable as a licensee for abandonment, 
reclamation and remediation obligations with respect to the renounced licensed assets, despite 

the fact that it renounced them under section 14.06(4). The Trustee notes that under the 
provincial legislation, no provision permits a renunciation of assets. A licensee who contravenes 
the provincial legislation or an AER order is liable to a fine: OGCA, s 110; Pipeline Act, s 54. 

The Trustee argues that, as a result, and notwithstanding the statements to the contrary by the 
AER, the OWA and Alberta, there is a very real potential for personal liability in this case for the 

Trustee. The Trustee also notes that, under the relevant provincial legislation, rules, regulations, 
directives or orders, there is no limitation on the liability of the licensee up to the value of its 
property and assets, and argues that as a result a licensee’s obligation is, on its face, a personal 

liability. 

[71] Regarding the AER’s argument that a licence is personal property as opposed to real 

property, thus excluding the application of section 14.06 of the BIA, the Trustee submits that 
what the AER requires it to do under the abandonment orders relates to the interest of Redwater 
in the lands, wells and facilities. The Trustee argues that these are obligations that attach to the 

lands, notwithstanding that the statutory scheme uses the concept of licence to attach liabilities 
that relate to the interest in the lands held by the Trustee who is a licensee under the OGCA and 

Pipeline Act. The Trustee’s submission is that if the province may, by licence or by statutory 
drafting, cause the Trustee to continue to have a remediation liability, notwithstanding the valid 
exercise of a right or renunciation under BIA section 14.06(4), there is a direct conflict between 

section 14.06(4) and the relevant provincial legislation resulting from the definition of licensee.  

[72] The Trustee argues that if the AER is successful on its application to force compliance 

with the Abandonment Orders, the costs of compliance with the orders will result in costs of 
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administration of a little over $5,000,000, which amounts to the deemed liabilities for the 
renounced non-producing assets (72 wells and facilities). The Trustee submits that the non-

producing assets have no realizable value, but notes that the deemed value was set to 
approximately $547,000. In its Second Report, dated October 3, 2015, the Trustee explains at 

page 7 that the deemed asset value will ultimately decrease to zero over the ensuing months. The 
Trustee explains that if the AER’s application is granted, GTL will seek its discharge as Receiver 
and Trustee since it is operating on borrowed money of less than $1.5 million.  

[73] The Trustee disagrees that section 14.06(04) only refers to personal liability concerns. 
The Trustee submits that upon the issuance of a remediation order, a trustee can comply with it, 

contest it, apply for a stay, or renounce the property. The Trustee argues that, on the one hand, 
section 14.06(4) permits a trustee to renounce the property in two circumstances. First, if there is 
an order made, it can renounce on notice within the period provided for. Second, if no order has 

been made, the trustee can simply renounce the property, which has the legal effect of freeing 
both the estate and the receiver from liability, subject to claims under section 14.06(7) and (8) of 

the BIA. The Trustee argues that under sections 14.06(4)(a)(ii) and (c), and 14.06(6) of the BIA 
neither a receiver nor a trustee can be held personally liable for costs relating to abandonment, 
remediation and reclamation, and nor can they be required to pay these costs as costs of 

administration in the receivership or bankruptcy. The Trustee adds that these provisions 
expressly operate notwithstanding federal and provincial law to the contrary. It notes that orders 

are specific to remediate real property, but the remediation obligation flows out of the licence 
regime. The Trustee argues that in deeming a trustee as licensee, the provincial legislation 
conflicts with the federal right to renounce and the protection from being exposed to personal 

liability. The Trustee submits that, on the other hand, neither the OGCA nor the Pipeline Act 
contain any provision under which a trustee is entitled to renounce licensed wells, associated 

facilities and pipelines. A licensee can only sell the assets and transfer the licence, or suspend, 
abandon, reclaim or remediate them in accordance with the OGCA and the Pipeline Act.  

[74] The Trustee submits that the correct interpretation of section 14.06 of the BIA is that there 

is no precondition of personal liability. It argues that it does not see, for instance, how a receiver 
could be concerned with personal liability if the property is already abandoned property under 

section 14.06(4)(c) and no order has been issued. The Trustee argues that section 14.06(4) does 
not distinguish between regulatory orders and financial orders. It adds that if Parliament had 
intended to exclude non-monetary regulatory orders from section 14.06(4), it could have done so. 

In any event, the Trustee argues that the orders at issue here are financial in nature and constitute 
“provable claims” under section 14.06(8) of the BIA and AbitibiBowater. Thus, the Trustee is not 

required to comply with them. 

[75] The Trustee also disagrees with the AER and OWA’s interpretation of section 14.06(6). 
It submits that under subsection 6, claims for the costs of remedying the condition or damage 

cannot rank as costs of administration. It argues that since all expenditures by a trustee incurred 
in administering the debtor’s property or estate are costs of administration, this can only mean 

that a trustee cannot expend estate funds to remediate renounced affected property. 

E. ATB 

[76] The ATB supports the Trustee’s application for approval of the sales process. The ATB 

submits that the AER’s position is contrary to the express mandate of the LLR program to 
prevent costs from being borne by the Alberta public and to minimize the risks to the Orphan 
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Fund. The ATB agrees with the Trustee that if the sales process is not approved in a case like this 
one, receivers will either refuse to take mandates or will request a discharge. 

[77] The ATB argues that if the AER’s position is to be accepted, the distribution scheme and 
certainty provided to creditors under the BIA will be jeopardized. The ATB submits that the AER 

has nothing to gain by opposing the transfer of the retained licenses, other than as leverage to 
improve the priority of its claim for the posting of security. The ATB submits that the AER’s 
exercise of its public duty is being used to grant the AER a priority that it does not have under 

either its own legislation or the BIA. 

[78] ATB disagrees with the AER’s position that section 14.06 is not triggered where a 

trustee’s personal liability is not at issue with respect to abandonment orders. The ATB notes that 
the provincial legislation does not limit the liability of a trustee licensee to the value of the assets. 
It also adds that according to the AER’s interpretation of the provincial legislation, the 

abandonment does not relieve obligated parties, but the obligations apply against responsible 
parties in perpetuity.  

[79] The ATB agrees with the Trustee that the Abandonment Orders are monetary in nature. 
The ATB submits that the renounced assets have been shut in and pose no safety risk at this time. 
The ATB submits that AER requires security deposits posted to cover abandonment liabilities 

before they will agree to the transfer of any licences. It submits that, as a result, this is clearly 
monetary in nature. The ATB adds that, contrary to the AER’s assertions, neither the Trustee nor 

the ATB has enjoyed the benefits of the renounced assets, as those assets were shut-in prior to 
the Trustee’s appointment. 

[80] ATB notes that, although the AER submits that they are not in the business of performing 

the abandonment work, the 2013-2014 OWA report shows that in one year the AER actually 
abandoned more wells (27) than the OWA (18). The ATB submits that there is sufficient 

evidence to demonstrate that the AER will have a provable claim for the abandonment work. It 
adds that the claim should not be left to the “subjective choice of the creditor to hold the claim in 
its pocket for tactical reasons.”  

[81] Answering the AER’s submission that the ATB knew the risks associated with advancing 
funds to Redwater including regarding the abandonment liabilities, the ATB submits that this is 

irrelevant. It adds that what is relevant is that the ATB secured the loan with a first priority 
charge against all the assets, subject to statutory exceptions. The ATB also took specific secured 
registration against each of the leases on the individual property. The ATB adds that the only 

thing it had in its possession regarding abandonment liabilities was a reserve report.  

F. Alberta 

[82] The intervener, Alberta, agrees with the AER that the Trustee cannot rely on section 
14.06 of the BIA, as the licences at issue are not “real property” as required under that section. 
Alberta submits that the interest in real property that a receiver or a trustee can abandon, dispose 

of or release under section 14.06 is the interest in a parcel of land. It argues that this is reinforced 
by the comments of Dianne Saxe in “Trustees’ and Receivers’ Environmental Liability Update”, 

(1998) 49 CBR (3d) 138 at 139: 

Land which was taken as security may be worth little or nothing if it is 
“contaminated”. Strict decommissioning guidelines typically prevent 

redevelopment of contaminated land until most of the “contaminants” have been 
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removed, or otherwise rendered harmless. This may cost far more than the land is 
worth.  

[83] Alberta adds that the Trustee’s argument regarding the possibility of personal liability 
should be disregarded as it is hypothetical and not before the Court. Alberta submits that the 

Court should not decide in a factual vacuum. 

G. Canadian Association of Insolvency and  Restructuring Professionals  

(“CAIRP”)  

[84] CAIRP is a non-profit organization. It has approximately 980 members who are licensed 
trustees in bankruptcy, monitors and receivers. While it does not have intervener status, CAIRP 

asked to speak at the hearing and was granted permission. It supports the Trustee’s application. It 
submits that if a regulator is entitled to use its regulatory power to enforce a monetary or 
provable claim, it will make it more difficult and, in some cases, impossible for its members to 

discharge their duties under the federal legislation. 

V. Issues 

[85] Several issues arise in this case and involve the interpretation of and interaction between 
the OGCA, the Pipeline Act and the BIA. The constitutional issue is whether it is possible to 
comply with both the provincial legislation and the BIA, and also, whether the operation of the 

provincial law frustrates the purposes of the BIA. In particular, one issue is whether legislation 
the Trustee can abandon or renounce certain Redwater licensed oil and gas wells and pipeline 

assets in the context of the bankruptcy proceedings, the Receivership Order and provincial 
legislation, which imposes end of life obligations. Another issue is whether the Receiver and 
Trustee is required to take possession and control of all of the Licensed Assets of Redwater. Also 

at issue is whether the Trustee is required to fulfil the statutory obligations of Redwater under the 
OGCA and the Pipeline Act (including rules and directives) to abandon, reclaim and remediate 

Redwater’s Licensed Assets. The issue of the AER’s status arises – specifically whether it is a 
regulator or creditor of Redwater under the BIA, and in particular, whether the security deposits, 
the Abandonment Orders and abandonment, reclamation and remediation obligations are 

provable claims under the BIA. Lastly, I must decide the issue of whether the AER can refuse the 
applications to transfer licences of the retained licensed assets as a result of Redwater’s LMR or 

by relying on the OGCA, the Pipeline Act and Directive 006 in the context of bankruptcy.  

VI. Analysis 

A.  Paramountcy 

i. Generally 

[86] In this case, the Trustee relies on the doctrine of federal paramountcy. Its main argument 

is that there is an operational conflict between section 14.06 of the BIA and the definitions of 
licensee under the OGCA and Pipeline Act. The Trustee argues that by its effect, the provincial 
legislation imposes obligations on the Trustee to comply with the AER’s orders and imposes 

obligations on it personally, while section 14.06(4) provides that the Trustee has no personal 
liability upon renunciation. Thus, the Trustee submits that it cannot effectively comply with both. 

It also argues that the provincial legislation frustrates the purpose of the federal legislation.   
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[87] The Trustee seeks a declaration that the Abandonment Orders are invalid to the extent 
that they would have the effect of requiring the Trustee to comply with or provide security 

deposits in respect of the renounced licensed assets, which conflicts with or frustrates the 
legislative purpose of section 14.06(6). In light of the provincial legislation, the AER is entitled 

to either refuse applications to transfer licences, or to require the Trustee to post security or that 
Abandonment Orders be complied with prior to the AER approving such transfers. The Trustee 
submits that the AER’s position with respect to its claim in respect of the LMR deficiency and 

the Abandonment Orders would effectively create for these claims a super priority ranking 
before all other claims.  

[88] For any of those claims to be paid, the sale proceeds would have to exceed the amount of 
the security deposit. In other words, the Trustee submits that if the sale proceeds arising from the 
sales process are less than the security deposit, then, assuming the AER even agreed to approve 

the licence transfer applications in those circumstances, it would obtain the entire benefit of the 
sale and bear none of the costs. The Trustee submits that there is a direct operational conflict 

between sections 14.06(4)(a)(ii), 14.06(4)(c), 14.06(6), 14.06(7), 14.06(8), 86(1) and 141 of the 
BIA, sections 24(1), 24(2) and 106(3) of the OGCA, section 18(1) and 18(3) of the Pipeline Act, 
Article 6 of Directive 006 and Article 4, 8 and 10 of Appendix 2 of Directive 006, and the 

forgoing provisions of the BIA must prevail to the extent of the conflict. The Trustee argues that 
it is impossible for it to comply with those priority provisions in the BIA, yet pay the security 

deposits or comply with the Abandonment Orders in the context of securing the AER’s approval 
of its application to transfer licences.  

[89] The Trustee submits that complying with the orders using funds of the estate would be 

costs of administration in breach of section 14.06(6), because the BIA provides that the costs of 
remediating an environmental condition affecting or environmental damage to real property 

renounced by a trustee shall not rank as costs of administration. Thus, the only other alternative 
for the Trustee is to pay for the cost of compliance personally. The Trustee adds that, in that 
case, if it pays for the cost of compliance personally, its rights under section 14.06(2) and (4) are 

violated because it should not be personally liable, absent gross negligence or wilful misconduct.  
The Trustee adds that the Abandonment Orders frustrate the legislative purpose of section 

14.06(4) by effectively denying both the professionals and the estate the benefits of renunciation. 
The Trustee also submits the legislative purpose of section 243 of the BIA is frustrated by the 
AER preventing a sale of the retained licensed assets. The Trustee says that it also frustrates the 

purpose of section 14.06(4), (6), (7) and (8) as well as subsections 86, 87, 136, 141 of the BIA by 
requiring compliance with the Abandonment Orders or the payment of security deposits in 

priority to any other claim against Redwater.   

[90] The Trustee submits that the BIA provisions stipulate that the claims of the AER for 
payment of the security deposits are ordinary unsecured claims, which under section 141 of the 

BIA are only entitled to be paid rateably with all other ordinary unsecured creditors.  The 
provisions of the OGCA, the Pipeline Act and Directive 006 have the effect of requiring payment 

of the security deposits before any other claims and without regard to their priority under the 
BIA.  The Trustee argues that, as a result, this is a clear and direct conflict with the BIA. 

[91] The AER and Alberta argue that, considering section 14.06 of the BIA permits a trustee to 

disclaim an interest in real property owned by the debtor when the trustee is concerned that it 
might incur personal liability for cleaning-up a contaminated site, section 14.06 has no 

application on the facts of this case. Alberta submits that there is no evidence that Redwater 
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owns any real property. AER and Alberta add that the property that the Trustee purports to 
disclaim is Redwater’s property interest in regulatory licences. In addition, they submit that the 

Trustee has not been asked to comply with the orders in its personal capacity, but only as a 
trustee of the estate.  As a result, there can be no operational conflict between federal and 

provincial legislation in this case.  

[92] Alberta argues further that the Trustee has adopted an inconsistent position with regard to 
the definition of licensee. It submits that the Trustee wishes to continue to operate and collect 

revenue from some of the wells and pipelines under the Redwater licences. Alberta contends that 
if the definition of licensee were declared to be inoperative in bankruptcy and receivership 

situations, there would be no mechanism to allow a trustee to continue to operate and collect 
revenue. 

[93] In this case, the parties agree that both federal legislation and provincial legislation 

relevant to this case are validly enacted. I note that the federal government is not an intervener in 
this case. The Trustee concedes that in the absence of an insolvency that engages the provisions 

of the BIA, the OGCA and the Pipeline Act are validly enacted and intra vires of the province.  

[94] The Parliament of Canada has jurisdiction over bankruptcy and insolvency: Constitution 
Act, 1867, (UK), 30 & 31 Vict c 3, reprinted in RSC 1985 Appendix II, No 5, s 91(21) 

(“Constitution Act, 1867”).  The legislature of each province has the power to enact legislation 
and to regulate the exploration for and development, conservation and management of non-

renewable natural resources such as oil and gas: Constitution Act, 1867, s 92A(1). The provincial 
legislature also has the power to enact laws with respect to licences pursuant to its power over 
property and civil rights: Constitution Act, 1867, s 92(13).  

[95] The doctrine of federal paramountcy provides that when otherwise validly enacted 
federal and provincial legislation cover the same or similar subject matter, but there is a conflict 

or genuine inconsistency between the legislation or the operational effects of the provincial 
legislation are incompatible with federal legislation, the federal legislation prevails and the 
provincial law is rendered inoperative to the extent of the conflict or inconsistency with the 

federal law: Alberta (AG) v Moloney, 2015 SCC 51 at paras 16 & 29 (“Moloney”); Saskatchewan 
(Attorney General) v Lemare Lake Logging Ltd, 2015 SCC 53 at para 16 (“Lemare Lake”); see 

also Janis P. Sarra, “Of Paramount Importance: Interpreting the Landscape of Insolvency and 
Environmental Law”; Janis Sara & The Honourable Barbara Romaine, eds, Annual Review of 
Insolvency Law (Toronto: Thomson Reuters Canada Limited, 2012). 

[96] There are two branches of the paramountcy test. One relates to operational conflict 
between laws and the other relates to the frustration of purpose of the federal enactment: 

Moloney at para 18; Lemare Lake at para 17. The question to determine if there is an operational 
conflict is whether it is possible to apply the provincial law while complying with the federal 
law: Moloney at paras 18-19; 407 ETR Concession Co. v Canada (Superintendent of 

Bankruptcy), 2015 SCC 52 at para 22 (“407 ETR”). Generally, where dual compliance is 
possible because federal legislation can be interpreted so as not to interfere with provincial 

legislation, that interpretation should be preferred: Moloney at para 27; Lemare Lake at paras 20-
21. In Moloney, Gascon J. emphasized that a provincial intention to interfere with the federal 
jurisdiction is neither necessary nor sufficient in the assessment of the legislative inconsistency. 

He explained at paragraph 28: 
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The focus of the paramountcy analysis is instead on the effect of the provincial 
law, rather than its purpose: 

... there need not be any provincial intention to intrude into the 
exclusive federal sphere of bankruptcy ... in order to render the 

provincial law inapplicable. It is sufficient that the effect of 
provincial legislation is to do so.  

         (Husky Oil, at para. 39) 

Assessing the effect of the provincial law requires looking at the substance of the 
law, rather than its form. The province cannot do indirectly what it is precluded 

from doing directly: Husky Oil, at para. 39. [emphasis added] 

[97] The doctrine of federal paramountcy will also be triggered where it is possible to comply 
with both federal and provincial legislation, but where the provincial legislation is incompatible 

or frustrates the purpose of federal legislation: Moloney at para 25; Lemare Lake, at para 19.      

[98] In Moloney, Gascon J., writing for the majority, refers to examples where overlapping 

legislation does not amount to conflict at paragraph 26: 

[...] For instance, duplicative federal and provincial provisions will generally not 
conflict [...] Nor will a conflict arise where a provincial law is more restrictive 

than a federal law[...]. The application of a more restrictive provincial law may, 
however, frustrate the federal purpose if the federal law, instead of being merely 

permissive, provides for a positive entitlement[...].  

[99] Clear proof of purpose of the relevant federal statute is required: Moloney at para 86. The 
party invoking paramountcy must also show that the provincial legislation is incompatible with 

this purpose: Lemare Lake at para 26.  

[100] In Lemare Lake, Abella and Gascon JJ. state at paragraph 23 that “absent clear evidence 

that Parliament intended a broader statutory purpose, courts should avoid an expansive 
interpretation of the purpose of federal legislation which will bring it into conflict with provincial 
legislation.” They note that improperly broadening the intended purpose of a federal enactment is 

incompatible with the principle of cooperative federalism: at para 23.  

[101] The burden of proof lies on the party who invokes the doctrine of paramountcy and the 

standard is high: Moloney at para 27; Lemare Lake at para 26. As noted in Lemare Lake, 
provincial legislation that restricts the scope of permissive legislation is insufficient on its own to 
meet the burden: at para 26. In this case, GTL’s main submission is that upon renouncement 

under section 14.06(4) of the BIA, dual compliance is not possible because GTL cannot 
administer its duties under the BIA while honouring its duties under the OGCA and Pipeline Act. 

ii. Review of recent case law relating to paramountcy 

[102] In Moloney, the alleged legislative conflict concerned section 178 of the BIA and section 
102 of the Alberta Traffic Safety Act, RSA 2000, c T-6 (“TSA”). The validity of the relevant 

provisions of the provincial and federal enactments was conceded. The respondent was involved 
in a car accident while he was uninsured. The province of Alberta compensated the individual 

who was injured in the accident, and obtained a judgment against the respondent. The respondent 
made an assignment in bankruptcy and was eventually discharged. Because of his failure to fully 
pay the amount of the judgment, Alberta suspended the respondent’s vehicle permit (registration 
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privileges) and driver’s licence and notified him that they would be suspended until payment 
would be made. It was not disputed that the judgment debt assigned was a claim provable in 

bankruptcy. The respondent contested the suspension arguing that the TSA and the BIA conflicted 
and that it frustrated the purposes of bankruptcy. Alberta’s response was that there was no 

conflict, considering the TSA was regulatory in nature and did not purport to enforce a 
discharged debt.  

[103] Gascon J. identified two purposes that are furthered by some provisions of the BIA: 1) the 

equitable distribution of the bankrupt’s assets among his or her creditors and 2) the bankrupt’s 
financial rehabilitation: Moloney at para 32. 

[104] Regarding the first purpose, he stated that it is achieved through a single proceeding 
model under which creditors of the bankrupt wishing to enforce claims provable in bankruptcy 
need to participate in one proceeding and are not allowed to enforce their claims individually 

outside of the collective proceeding: at paras 33-34. He added that this ensures a fair distribution 
of the assets of the bankrupt amongst the creditors. Gascon J. also referred to the general rule 

under the BIA according to which all creditors rank equally and share rateably with respect to the 
bankrupt’s assets, and to some exceptions, including “preferred creditors,” secured creditors and 
creditors that are paid after all ordinary creditors: at paras 33 & 35; BIA, section 141. 

[105] In Moloney, Gascon J. added that the second purpose of financial rehabilitation of the 
debtor “is achieved through the discharge of the debtor’s outstanding debts at the end of 

bankruptcy,” which in effect gives the insolvent individual a “fresh start”: at para 36. However, 
as noted by Gascon J., this purpose is limited in that some debts under the BIA will survive 
bankruptcy: at para 37; see also paras 38 & 39. The purpose and effect of section 102 of the TSA 

identified by Gascon J. is to deprive the judgment debtor of driving privileges arising from a 
motor vehicle accident until payment in full or periodic payments are made. This section is in 

effect a debt collection mechanism: at para 47. Alberta had argued that the payment obligation 
was inherently regulatory in nature and that the repayment was merely incidental to the 
satisfaction of the regulatory requirement. It argued that the purpose was to discourage people 

from driving without insurance. Gascon J. disagreed and stated that this was neither its main 
purpose nor its main effect: at para 49. 

[106] With respect to operational conflict generally, Gascon J. clarified that the test cannot be 
limited to inquiring whether the respondent can comply with both legislation by renouncing 
protection afforded to him under federal legislation or the privilege entitled to under the 

provincial legislation: at para 60. He added that, in that case, one could not “disregard the fact 
that whether the debtor pays or not, the province, as a creditor, is still compelling payment of a 

provable claim that has been released,” which directly contradicts the BIA: at para 60. One law 
provides for the release of all provable claims and prohibits creditors from enforcing them, while 
the other law disregards the release and compels payment of the claims that were discharged 

under the BIA: at para 63. Gascon J. added at paragraph 70 that the “remedy of not applying the 
provincial law cannot be determinative of whether a conflict exists in the first place.” He further 

stated at paragraph 70 that “[...] whether or not the province has discretion not to apply section 
102 is irrelevant: see Lafarge, [British Columbia (Attorney General) v Lafarge Canada Inc., 
2007 SCC 23, [2007] 2 SCR 86] at para 75. The province chose to take advantage of the scheme. 

The question is whether it can do so while also complying with the BIA.” 
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[107] Even if it was unnecessary to discuss the second branch of paramountcy, Gascon J. also 
considered the frustration of the federal purpose issue. He concluded that the province’s use of 

administrative powers regarding driving privileges to impose an obligation to repay a discharged 
debt frustrated the financial rehabilitation of the bankrupt: at para 77. Had Parliament intended 

that such claims survive bankruptcy, it would have expressly provided so: at para 79. He found 
however, that the TSA did not disrupt the equitable distribution purpose of the BIA. Gascon J. 
stated that section 178 of the BIA, which was the only section at issue before the Court, does not 

further the purpose of equitable distribution of assets: at paras 85-86. He was of the opinion that 
even if section 102 of the TSA operated after the discharge, it would not impact the orderly 

distribution of assets nor would it affect the pool of assets: at paras 88-89. 

[108] In 407 ETR, a companion case to Moloney, the issue was whether the Ontario Highway 
407 Act, 1998, SO 1998, c 28, which set out a debt enforcement mechanism in favour of ETR, 

the private owner and operator of a toll highway, conflicted with the BIA. The BIA provides that 
a discharged bankrupt is released from all provable claims. The Court reviewed the provincial 

legislation that permitted the refusal to issue or renew the debtor’s vehicle permit, which 
prevents a debtor to have a vehicle registered under his name, on the basis of payment arrears of 
tolls for use of Highway 407.  Matthew David Moore, who drove two cars that were registered 

under his name, owed significant pre-bankruptcy tolls of almost $35,000. Mr. Moore made an 
assignment in bankruptcy and ETR was listed as an unsecured creditor. ETR did not file a proof 

of claim and did not participate in the bankruptcy proceeding. Mr. Moore was later discharged 
from bankruptcy.   

[109] In 407 ETR there was no dispute regarding the independent validity of the provincial and 

federal legislation. Gascon J., writing for the majority of the Court, noted that the provincial 
legislation unequivocally created a debt enforcement scheme. He reiterated at paragraph 20 what 

was stated in Moloney, that “while the focus of paramountcy is the effect of the provincia l law, 
its purpose cannot be ignored” as it “forms part of the interpretative exercise that allows the 
substantive effect of the provincial law to be ascertained.” He agreed with the Court of Appeal 

that the purpose and effect of the relevant section of the provincial legislation was to allow a 
creditor, ETR, to enforce the collection of toll debts, which he found constituted a claim provable 

in bankruptcy: at para 21. 

[110] Gascon J. found that there was an operational conflict between the provincial law and the 
BIA, that it offended the doctrine of federal paramountcy, and thus was inoperative to the extent 

of the conflict. While the relevant section of the provincial legislation allowed ETR to enforce its 
provable claim, section 178(2) of the BIA prohibits the enforcement of provable claims following 

the bankrupt’s discharge. As  a result, the federal law says “no,” releasing the debtor from 
liability and the provincial law says “yes,” maintaining the debtor’s liability beyond discharge, 
such that dual compliance is impossible: at paras 24-25. The provincial legislation provides for 

no discretion: once the Registrar is notified by the ETR, the Registrar has no choice but to refuse 
to validate the debtor’s vehicle permits until the Registrar receives notification that the debt is 

paid: at para 26.  

[111] Regarding the operational conflict, Gascon J. concluded that section 178 of the BIA is a 
“complete code that sets out which debts are released on the bankrupt’s discharge and which 

debts survive the bankruptcy” and that the relevant provincial section created a new class of 
exempt debts not listed in the BIA. Gascon J. also found that the provincial section frustrated 
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Parliament’s purpose of providing discharged bankrupts with the ability to financially 
rehabilitate themselves and providing the opportunity of a fresh start. 

[112] In Lemare Lake, the appeal related to a constitutional challenge to provincial farm 
legislation on the grounds that it conflicted with the national receivership regime, which permits 

the appointment of a national receiver where receivership proceedings involve assets in more 
than one province. A secured creditor brought an application under section 243 of the BIA for the 
appointment of a receiver. The Saskatchewan Farm Security Act, SS 1988-89, c S-17.1 requires 

creditors to wait 150 days before a receiver can be appointed in relation to farmers and section 
243 of the BIA provides for notice of at least 10 days in relation to an application for a national 

receiver. Dual compliance was possible and the issue was whether the provincial legislation 
frustrated the federal purpose of section 243 of the BIA, which rendered certain provisions of the 
Saskatchewan provisions constitutionally inoperative where a receiver is appointed under section 

243(1) of the BIA. 

[113] In Lemare Lake, the Supreme Court was dealing with timing of access to the receivership 

remedy. The issue here is whether the receivership remedy can be meaningfully implemented 
once accessed. As such, the Supreme Court did not have to address the question of whether 
provincial action can curtail powers of receivers that are generally understood as central to their 

purpose, and, of course, it was not in the context of section 14.06 of the BIA. 

 

iii. History and Interpretation of Section 14.06 of the BIA 

Positions of the Parties  

[114] The parties disagree with respect to the purpose of section 14.06. Alberta submits that its 

purpose is to prevent contaminated real property from being abandoned or orphaned. Alberta 
submits that, with that purpose in mind, Parliament provided insolvency professionals with 

protection from personal liability in order to encourage them to accept mandates. It adds that 
insolvency practitioners will not be personally liable for failure to comply with an environmental 
administrative order if, within the prescribed period, the insolvency practitioner complies with 

the order, abandons the real property or is divested of the real property subject to such an order. 

[115]  The AER submits that it is clear on the face of section 14.06 of the BIA that the 

protections afforded by it were confined to situations where a receiver or trustee faced the risk of 
personal liability relating to environmental impacts or conditions, which is not the case in the 
Redwater situation. The AER clarifies that it is not asserting that the Trustee should perform the 

licensee’s statutory obligations beyond what the Redwater estate can fund. Rather, it submits that  
the Trustee “stepped into the shoes” of Redwater when appointed (by virtue of the definition of 

licensee in the AER’s legislation), and is thereby required to fulfill Redwater’s statutory 
obligations (including LLR program requirements) to the extent the estate assets permit. While 
doing so may result in fewer proceeds for Redwater’s creditors, it does not conflict in any way 

with the BIA. 

[116] The Trustee argues that the AER’s and Alberta’s positions with respect to the purpose of 

section 14.06 of the BIA are too narrow and ignore that there are multiple legislative purposes 
behind that section. It submits that this narrow interpretation is not internally coherent, because if 
the only purpose of section 14.06(4) was to protect receivers and trustees from personal liability, 
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section 14.06(4)(c) is inconsistent, considering that a trustee or receiver may renounce the 
affected property even before a remediation order is issued. In the Trustee’s opinion, section 

14.06 is a complete code that deals with matters of trustees’ liability in relation to environmental 
matters, how they can renounce property, including where there are concerns about personal 

liability or as to whether the remediation is economically viable, and how to allocate the burden 
amongst creditors and the Crown in relation to the costs of remediating affected property.  

[117] The ATB generally submits that the purposes of the BIA and insolvency proceedings as 

summarized in Moloney are significant. The ATB submits that the BIA proceedings are intended 
to provide for the orderly and fair distribution of property among creditors and to provide a 

simplified regime where creditors may pursue their claims by collective action so that the assets 
of the bankrupt can be realized and distributed on an equitable basis. 

Northern Badger and relevant amendments to the BIA 

[118] In Northern Badger, the issue was whether the BIA prevented the court appointed 
receiver/manager of an insolvent and bankrupt oil company, Northern Badger, from complying 

with an order of the Energy Resources Conservation Board (“ERCB”), predecessor to the AER.  
The Court of Appeal characterized the direct issue as being whether the BIA required that the 
assets in the estate of an insolvent well licensee be distributed to creditors, leaving behind the 

duties respecting environmental safety, which liabilities are a charge to the public. The 
receiver/manager was seeking to disclaim wells that it had been unable to sell and which the 

ERCB had ordered be abandoned. The ERCB order required the receiver/manager to carry out 
proper abandonment procedures on the seven suspended oil wells in the interests of 
environmental safety. The trial judge concluded that the receiver did not have to comply with the 

order, which was at the expense of the secured creditor’s entitlement under the BIA and beyond 
the province’s constitutional powers. He found that the ERCB was a creditor seeking to have its 

claim to have the seven wells abandoned preferred to the claim of the secured creditor and to the 
BIA scheme of distribution. The Court of Appeal disagreed. It concluded that the ERCB did not 
have a provable claim against the estate, and the question was whether the receiver, which was 

the operator of the oil wells, had a duty to abandon them in accordance with the law: at para 36. 
At paragraphs 29 and 32-36, the Court explained that the duty was one owed to the public at 

large and that the ERCB was not a creditor. The Court noted that while the ERCB had the power 
by statute to create a statutory debt in its favour, it had not done so in this case: at para 34. 
Instead, it was “simply in the course of enforcing observance of a part of the general law” to 

which every citizen of Alberta is bound: at para 34. 

[119] The receiver/manager had carried out the activities of the debtor for more than three years 

and had therefore conducted itself as a licensee of the wells. It could not “pick and choose as to 
whether an operation [was] profitable or not in deciding whether to carry it out”: at para 55. The 
Court of Appeal concluded that the receiver/manager had to comply with the order, which was 

clearly within the general regulatory scheme as well as within the express purposes of the OGCA 
[RSA 1980, c O-5,] and the Energy Resources Conservation Act, RSA 1980, c E-11 regulating 

the oil and gas industry. 

[120] The Court of Appeal held that the doctrine of paramountcy was not triggered as there was 
no conflict between the laws. The Court stated that although it could affect the scheme of 
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distribution provided under the BIA because less money may be available to the creditors, it did 
not conflict with the BIA. 

[121] After Northern Badger was decided, the definition of “licensee” in the provincial 
legislation was amended to specifically include “trustee and receiver-manager.” The OGCA was 

amended in 1994 to include “receiver-manager.” In 2000, both the OGCA and the Pipeline Act 
were amended to include both “trustee or receiver-manager of property of a licensee.” Under the 
provincial legislation, the Trustee is the licensee by definition. 

[122] Another possible response to Northern Badger was Parliament’s 1992 amendment to the 
BIA to confirm the protection of trustees from personal liability. They could not be personally 

liable for any environmental damage that occurred before their appointment. If there was 
environmental damage after their appointment, they could only be liable if the damage resulted 
from their negligence: SC 1992, c 27, s 9(1), which enacted section 14.06(2) of the BIA. In 1997, 

this protection was also afforded to receivers and interim receivers: SC 1997 c 12, s 15. The 
standard for personal liability was varied from negligence to gross negligence or wilful 

misconduct. Thus, following their appointment, a trustee will not be held liable unless the 
condition or damage arose from their gross negligence or wilful misconduct. 

[123] The 1997 BIA amendments also include the trustees’ right to abandon or renounce 

contaminated property. In addition, the Crown is granted a super priority over contaminated real 
property or property contiguous to it for costs of remedying any environmental condition or 

environmental damage affecting real property that are incurred (section 14.06(7)). The clean-up 
costs are a provable claim against all assets, whether the damage or condition arose before or 
after the bankruptcy, but will rank as an unsecured claim (section 14.06(8)). Therefore, if the 

super lien is insufficient to cover the claim, the remainder is recognized as an ordinary unsecured 
claim on the remainder of the estate of the debtor.  

[124] In “Trustees’ and Receivers’ Environmental Liability Update”, Dianne Saxe explained 
the 1997 amendments to section 14.06 of the BIA as giving trustees the qualified right to 
abandon contaminated property: at 161. The changes allow for costs of cleaning up abandoned 

property to be claims provable in the bankruptcy, but no longer allow such claims to be costs of 
administration. The Crown in Right of Canada or a province can recover costs for remedying the 

contaminated property through a super lien that attaches to the property, but the costs do not 
have special priority against other assets of the debtor. The author commented that these 
amendments would likely impact negotiations between Ministries of the Environment and 

trustees in relation to abandoned contaminated property: at 162. 

[125] In  “Amendments to the Bankruptcy and Insolvency Act - Bill C-5 Environmental 

Liabilities of Trustees and Receivers”, by J. Marin and Alex Ilchenko, (1997) 14:2 NIR at 25-26, 
the authors commented regarding the right to abandon and the considerations that the trustees 
need to weigh, and noted that trustees will have to consider what is “commercially reasonable” 

when they determine whether to remedy environmental conditions to the possible determinant of 
creditors’ claims, or whether to abandon such property. 

[126] In 2005, Burrows J., in Strathcona County v PriceWaterhouseCoopers Inc., 2005 ABQB 
559 agreed that while the BIA amendments dealt with the limitation of the liability of trustees, he 
was of the opinion that the amendments did not overrule the principles stated in Northern Badger 

regarding compliance with public duty, namely the bankrupt’s obligation to comply with public 
safety or environmental standards even where it impacts creditors: at para 37.  
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[127] However, the Court of Appeal for Ontario had a different opinion in Harbert Distressed 
Investment Fund, L.P. v General Chemical Canada Ltd., 2007 ONCA 600, leave to appeal to 

SCC refused, 32335 (21 February 2008). Goudge J.A., writing for the Court of Appeal, 
concluded that to the extent that Northern Badger dealt with priorities in relation to the payment 

of environmental remediation costs, it was no longer applicable because subsections 14.06(7) 
and (8) of the BIA expressly stipulate the ranking of such claims and provincial legislation 
cannot reorder BIA priorities: at paras 45-46.  

[128] One purpose of section 14.06 of the BIA is to limit the liability of insolvency 
professionals, so that they will accept mandates despite environmental issues. Another related 

purpose is to reduce the number of abandoned sites in the country. For instance Jacques Hains, 
Director of Corporate Law Policy Directorate at the Department of Industry Canada stated: 

The aim is to provide a better definition of the liability of insolvency 

professionals and practitioners in order to encourage them to accept mandates 
where there may be problems related to the environment. It is hoped that this will 

reduce the number of abandoned sites both for the benefit of the environment and 
the safeguard of businesses and jobs. 

House of Commons Debates, Evidence of the Standing Committee on Industry, 35th Parl, 2nd 

Sess, No 16 (11 June 1996) at 1549-1555. 

Conclusion  

[129] I agree with the Trustee that a plain reading of section 14.06 of the BIA leads to the 
conclusion that another purpose of section 14.06 is to permit receivers and trustees to make 
rational economic assessments of the costs of remedying environmental conditions, and gives 

receivers and trustees the discretion to determine whether to comply with orders to remediate 
property affected by these conditions. Under section 14.06(5), a court may exercise its discretion 

to grant a stay for the very purpose of assessing economic viability which clearly goes beyond 
personal liability: 

(5) The court may grant a stay of the order referred to in subsection (4) on such 

notice and for such period as the court deems necessary for the purpose of 
enabling the trustee to assess the economic viability of complying with the order. 

[130] Although section 14.06 specifically addresses the issue of personal liability, this type of 
liability is not, in my opinion, a condition precedent to the right to disclaim. The Trustee rightly 
mentions subparagraph (4)(c) where Parliament, concerned with the receiver’s or trustee’s right 

to disclaim, removed any doubt of possible ex post facto liability where environmental orders are 
subsequently issued.  

[131] As noted by Gordon Marantz, legal advisor for the Department of Industry, the 
environmental section of the BIA should be considered as a whole, because it is designed for 
trustees to be able to take control of a property and assess whether there is an environmental 

problem and whether it is worth cleaning up without the risk of significant liability. Under the 
scheme, environmental authorities receive the benefit of liens on property that is abandoned, and 

are able to recover their costs by selling the property after remediation: Canada, House of 
Commons, Standing Committee on Industry, Bill C-5, An Act to Amend the Bankruptcy and 
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Insolvency Act, the Companies’ Creditors Arrangement Act and the Income Tax Act, 35th Leg, 
2nd Sess (25 September 1996) at 1715-1720.   

[132] The Trustee asserts that sections 14.06(6) and (7) of the BIA balance the important policy 
goals of protecting the environment and ensuring that creditors do not unduly bear the burden of 

a debtor’s environmental liabilities and of ensuring equitable distribution of assets among the 
creditors. Relating to the BIA and Companies’ Creditors Arrangement Act, RSC 1985, c C-36 
(“CCAA”), though in the context of a CCAA proceeding, Deschamps J. wrote that the “purpose 

of these amendments was to balance the creditor’s need for fairness against the debtor’s need to 
make a fresh start”: AbitibiBowater at para 47. As I will review below, Deschamps J.’s majority 

decision in AbitibiBowater established factors to be considered in determining whether a claim 
such as the one advanced by the AER should rank as a provable claim in insolvency. 

[133] Regarding the purpose of reducing the number of abandoned industrial sites in Canada, it 

is clear from the wording of section 14.06 of the BIA that Parliament took into account 
environmental policy considerations when adopting this provision. For instance, under section 

14.06(3), the trustee must make any report or disclosure required by federal or provincial 
legislation. However, Parliament did not choose to make these considerations prevail over the 
right to abandon or renounce contaminated property. Parliament has chosen to give a super 

priority to the Crown or regulator only in limited circumstances; the priority applies to the 
contaminated real property and any contiguous real property to the contaminated real property. 

Of course, whether renunciation is in the public interest is an interesting question. In this case, 
public interest is at stake if the licensee, who is also part of the public, does not fulfil its 
environmental duties. The potential financial and environmental repercussions are very real. 

However, under section 14.06, Parliament balanced a number of competing considerations and if 
Parliament chooses to reassess, it will legislate. It is not up to this Court to define policy. 

Statutory interpretation to ascertain purpose and proper application is the role of the Court. 

[134] As for the argument that section 14.06(4) of the BIA renouncement rights can only be 
exercised with respect to real property such as a lease, the wording is not as narrow as described 

by Alberta and it is certainly not limited to full ownership. It provides: “any interest in any real 
property [...] affected by the condition or damage.” As is clear from Northern Badger or the 

manner in which abandonment obligations work, a licence is tied to real property and 
abandonment orders only make sense if they attach to real property. The abandonment 
obligations flow out of the licence regime, but the abandonment orders attach to real property.  

iv. Relevant Provincial Legislation 

[135] The OGCA, the Pipeline Act and the AER directives are relied upon by the AER. The 

purposes of the OGCA are enumerated in section 4, and include: conserving and preventing the 
waste of oil and gas resources; ensuring safe and efficient practices for the wells and facilities 
used in oil and gas production and storage; encouraging the economic, orderly and efficient 

development in the public interest of oil and gas resources; allowing owners to obtain their share 
of oil and gas production; and controlling pollution at well sites and in oil production operations. 

Section 4 of the Pipeline Act reflects similar principles. That section outlines the scope of the 
Regulator’s investigatory powers according to the same considerations in relation to pipeline 
facilities.   

[136] As previously mentioned, GTL as Trustee is deemed to be a licensee under the provincial 
legislation from which environmental obligations flow. There are no provisions that allow for 
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disclaiming licensed assets under provincial legislation. As Alberta points out, there are no 
provisions under the OGCA and the Pipeline Act that specifically hold a receiver or trustee 

personally liable for the cost of cleaning up contaminated real property owned by the debtor 
either. In this case, the AER requires that the Trustee, as a licensee, comply with the closure and 

abandonment orders. As well, the AER will impose conditions before a sales process can be 
approved, including dealing with the renounced assets. 

v. AbitibiBowater and subsequent case law 

[137] I note that the Trustee does not dispute that it is required to comply with the OGCA and 
the Pipeline Act, subject its rights and powers under the BIA (including to renounce assets under 

section 14.06(4)), to the extent that it has possession of the retained licensed assets.  

[138] In AbitibiBowater, the issue was whether orders issued by a regulatory body regarding 
environmental remediation work could be treated as monetary claims under the CCAA. In that 

case, contamination had occurred prior to the CCAA proceedings on property that was largely no 
longer under the debtor’s possession and control. The province of Newfoundland and Labrador 

issued five orders under the Environmental Protection Act, SNL 2002, c E-14.2 (“EPA”) 
requiring AbitibiBowater Inc. and its affiliated or predecessor companies to submit remediation 
action plans to the Minister for five industrial sites, three of which had been expropriated, as well 

as to carry out the remediation actions. 

[139]   Deschamps J., writing for the majority of the Court, set out a three-part test to determine 

whether a regulatory obligation, in that case an environmental order, is a provable claim. The 
first two elements are that there must be a debt, liability or obligation to a creditor, and that it 
must be incurred before the debtor’s bankruptcy: at para 26. The third part of the test is that it 

must be possible to attach a monetary value to the debt, liability or obligation. When claims are 
not framed in monetary terms, courts will look at the substance in order to determine whether the 

third part is met: at para 31. In insolvency proceedings, a claim may be asserted even where it is 
contingent on a future event. At paragraph 35, Justice Deschamps explained that the reason why 
a broad range of claims is included under the BIA and CCAA is that it is more equitable to permit 

“as many creditors as possible to participate in the process and share in the liquidation proceeds.” 
However, in the context of an environmental protection order, the contingent claim must be 

sufficiently certain that the regulator will perform the remediation provided for in the order and 
that it will seek reimbursement of the costs in order for a court to conclude that the order will be 
subjected to the insolvency process: at para 36; see also para 46. 

[140] The majority of the Court set out a list of factors which may be considered when 
determining whether a claim is sufficiently certain: 1) whether the activities are ongoing; 2) 

whether the debtor is in control of the property; 3) whether the debtor has the means to comply 
with the order; and 4) the effect that requiring the debtor to comply with the order would have on 
the insolvency process. 

[141] Shortly after AbitibiBowater, the Court of Appeal for Ontario applied the test developed 
by the Supreme Court of Canada in Nortel Networks Corp. (Re), 2013 ONCA 599, leave to 

appeal to SCC refused, 35642 (17 April 2014)  (“Nortel”) and Northstar Aerospace, Inc. (Re), 
2013 ONCA 600 (“Northstar”), which were concurrently heard and issued. 

[142] In Nortel, the respondent Nortel engaged in a liquidating insolvency and had no 

operations. Nortel disposed of all its interests in the contaminated sites except for one that it still 
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partly owned. Following Nortel’s CCAA’s filing, the Ontario Minister of the Environment 
(“MOE”) issued remediation orders. Nortel brought a motion before the CCAA judge seeking an 

order declaring that the relief the MOE Orders sought was financial and monetary in nature, a 
stay of the MOE orders and an order staying all related proceedings before the Ontario 

Environmental Review Tribunal. In addition, Nortel sought authorization and direction that it 
cease performing remediation at the impacted sites and a declaration that any claims relating to 
the remediation, current or future, be stayed and be dealt with according to the CCAA claims 

procedure. The CCAA judge, who did not have the benefit of the AbitibiBowater decision, 
allowed the motion and concluded that where operations had ceased, the company could only 

comply with the EPA or MOE orders by expending funds, thus the environmental liabilities 
amounted to financial obligations, which were subject to the stay of proceedings under the CCAA 
initial order.  

[143] On appeal, Juriansz J.A. rejected a broader approach suggested by Nortel with respect to 
the third AbitibiBowater requirement and found that courts must look at the substance rather than 

the form of an order in applying the usual approach to determining future or contingent claims: at 
para 19. Juriansz J.A. went on to hold the Supreme Court’s direction in AbitibiBowater that 
“ongoing environmental remediation obligations may be reduced to monetary claims that can be 

compromised in CCAA proceedings only where the province has performed the remediation 
work and advances a claim for reimbursement, or where the obligation may be considered a 

contingent or future claim because it is ‘sufficiently certain’ that the province will do the work 
and then seek reimbursement”: Nortel at para 31 [emphasis added]. Environmental obligations 
become part of insolvency proceedings when they are “in substance monetary and in substance a 

provable claim”: at para 32.   

[144] In Nortel, the CCAA judge concluded that where the debtor is essentially required to 

incur a financial obligation to comply with the remediation order, regardless of who will receive 
the money, the MOE is enforcing a monetary claim: 2012 ONSC 1213 at para 105. Juriansz J.A. 
held that the focus regarding “sufficient certainty” needed be on whether the financial obligation 

would be owed to the regulator that issued the order: at para 36.  

[145] Juriansz J.A., writing for a unanimous Court, allowed the appeal regarding most of the 

properties. He concluded that for the majority of the orders in question, there was not sufficient 
certainty that the MOE would carry out the work, as it could not be said that the regulator “had 
no realistic alternative but to perform the remediation work itself”: at para 37. In that case, Nortel 

no longer owned most of the properties. There were other current and subsequent owners named 
in the orders who were jointly and severally liable who the Minister could compel to carry out 

the orders. Juriansz J.A. found however that the orders were provable claims with respect to the 
site that Nortel still partly owned, because there was no other party who might be compelled to 
carry out the work. In this case, there are no other owners or purchasers of the renounced sites 

who could be compelled to carry out the abandonment work, other than potentially the Working 
Interest Participants (“WIP”) involved in approximately 20% of the Renounced Licensed Assets 

as discussed below. 

[146] In Northstar, the Ontario Ministry of Environment (“MOE”) applied for a declaration 
that a remediation order was not subject to the stay of proceedings in the initial order. The 

application was dismissed by the CCAA judge. The CCAA judge also rendered his decision 
before the release of AbitibiBowater.  
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[147] Northstar had been involved in remediation activities, but the MOE, concerned that 
Northstar would be unable to continue its voluntary remediation because of financial problems, 

issued two remediation orders against it. Initially, Northstar sought and obtained protection under 
the CCAA. The CCAA judge approved the agreement of the sale of assets and Northstar advised 

MOE that if the sale was approved its intention was to abandon the site and terminate the 
remediation work. At the time of the appeal, Northstar was bankrupt, the trustee had abandoned 
the property, and the MOE had already started the remediation, on a “without prejudice basis.”   

[148] Juriansz J.A., writing for the Ontario Court of Appeal, concluded that the CCAA judge 
had implicitly found that it was sufficiently “certain” that the MOE would remediate the lands: at 

para 17. The property had no subsequent purchaser that the MOE could order to undertake 
remediation and the MOE had commenced the remediation work. Juriansz J.A. concluded that, 
in that case, the MOE orders were in substance a claim provable in insolvency. 

[149] In “The ‘Collision Course’ Continues: Recent Developments in the Intersection Between 
Insolvency Law and Environmental Law” by Tori Crawford, Insolvency Institute of Canada, the 

author commented at page 8, that the decisions in AbitibiBowater, Nortel and Northstar raise the 

possibility of an arms race between regulators  who may delay issuing orders and avoid 

performing environmental work – and debtors, who may liquidate assets and abandon 
contaminated sites to avoid environmental obligations. The author states these strategies have the 
potential to undermine the policy objectives of both insolvency and environmental law.   

B. Application to this case 

i. Operational Conflict 

[150] In light of the above, I find that the Trustee is able to renounce some of the assets 
pursuant to section 14.06 of the BIA, as it did on July 3, 2015, by advising the AER, in relation to 
paragraph 3(a) of the Receivership Order, that the Trustee took possession and control of only 

some of the AER licenses, permits and approvals.  

[151] However, under the OGCA and the Pipeline Act, it is not possible to disclaim licensed 

assets. Thus, under the provincial scheme, the Trustee remains responsible for all abandonment, 
remediation and reclamation obligations of Redwater. In other words, on the one hand the BIA 
allows the Trustee to renounce and not be liable for the costs of abandonment remediation and 

reclamation, but on the other hand the Trustee remains liable for the same obligations under the 
provincial legislation.   

[152] The Trustee agrees that the OGCA and the Pipeline Act apply to the retained assets. The 
Trustee submits, however, that the definition of licensee should not apply so as to prevent it from 
disclaiming the renounced licensed assets. The issue is whether there is an operational conflict 

between section 14.06(4) and the provincial legislation. 

[153] The Trustee submits that a receiver who is not obligated to take custody or possession of 

all the assets is not a receiver of that property and has no obligations with respect to it under the 
OGCA and the Pipeline Act. That is because section 1 of the OGCA and the Pipeline Act only 
deem a receiver-manager of property of a licensee to be a licensee. Were that case, I agree that 

there would be no operational conflict between section 14.06(4) of the BIA and the provincial 
legislation with respect to the receiver.  
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[154] However, section 71 of the BIA provides that upon a “bankruptcy order being made, a 
bankrupt ceases to have any capacity to dispose of or otherwise deal with their property”, which 

immediately passes to and vests in the trustee, subject to the BIA and the rights of secured 
creditors. Thus, even in that case, the operational conflict would remain with respect to the 

trustee who is a licensee under the provincial legislation.  

[155] In light of section 14.06 of the BIA, the Trustee lawfully disclaimed some of the assets 
and rightfully exercised its rights provided for under the BIA. The conflict in this case arises 

from the fact that under the OGCA and the Pipeline Act, liability is imposed on the licensees 
without considering whether the assets are sold or disclaimed, which conflicts with section 14.06 

of the BIA. Of course, if a receiver and trustee chooses not to disclaim assets, there will be no 
issue. But the test for operational conflict is to determine whether dual compliance is possible: 
Moloney at paras 69-70. In this case, there is an operational conflict because, under the BIA, a 

trustee or receiver can disclaim, and under the provincial legislation there is no mechanism to 
disclaim assets. Therefore, if assets are disclaimed under the BIA, the liability provided under 

provincial legislation remains.  

[156] In the result, the Trustee is not a licensee of the renounced assets, ought not to be 
required to assume any liabilities, and is not bound by the Abandonment Orders relating to the 

renounced assets in seeking approval of the sales process to market and sell the assets remaining 
under its possession and control of. In other words, so long as the Trustee renounces the affected 

property in accordance with section 14.06(4), the AER cannot attempt to impose on the Trustee 
the obligation to remediate the renounced property by performance or posting security. In 
addition, the effect of section 1 of the OGCA and the Pipeline Act is to remove the benefits 

otherwise available in a renunciation and thus frustrates the purpose of section 14.06 of the BIA. 
Despite renouncing, a receiver would have to assume control of the remediation activities and 

incur the very risks that section 14.06 of the BIA is designed to avoid, which may lead to trustees 
refusing mandates where there are potential liabilities if they have to comply with abandonment 
orders.   

ii. Frustration of Purpose 

[157] An argument that was raised in the alternative is that the Abandonment Orders frustrate 

the purposes of the BIA. 

[158] Section 14.06 of the BIA deals with matters of trustee and receiver liability with respect 
to environmental matters, how they can renounce property, and how to allocate the burden 

amongst creditors and the Crown in relation to the costs of remediating affected property. It 
provides for a super priority in limited circumstances. If the provincial orders are purely 

regulatory, as opposed to monetary, then no conflict with the BIA arises. The issue is then 
whether the duty to abandon, remediate and reclaim is regulatory. In this case, is the AER a 
creditor or a regulatory enforcer? Is the Northern Badger notion of public duty, relied upon by 

the AER and reiterated in Strathcona, relevant to this case in any way? What is the effect of 
compliance with these orders? Does it affect the order of priorities under the BIA? I must 

determine the proper characterization of the substance of the provincial orders in this case. 

[159] AbitibiBowater relates to environmental orders. Deschamps J. did not endorse the 
principle that a regulator is not a creditor if it enforces a public duty. She wrote at paragraph 46:  
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The real question is not to whom the obligation is owed, as this question is 
answered by the statute, which determines who can require that it be discharged. 

Rather, the question is whether it is sufficiently certain that the regulatory body 
will perform the remediation work and, as a result, have a monetary claim. 

[160] In the context of the CCAA, Deschamps J. was clear that environmental claims do not, 
per se, receive a higher priority. One needs to look at what the legislation provides. Justice 
Deschamps wrote at paragraph 19: 

[...] Environmental claims do not have a higher priority than is provided for in the 
CCAA. Considering substance over form prevents a regulatory body from 

artificially creating a priority higher than the one conferred on the claim by 
federal legislation. This Court recognized long ago that a province cannot disturb 
the priority scheme established by the federal insolvency legislation: Husky Oil 

Operations Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453. 
Environmental claims are given a specific, and limited, priority under the CCAA. 

To exempt orders which are in fact monetary claims from the CCAA proceedings 
would amount to conferring upon provinces a priority higher than the one 
provided for in the CCAA. 

[161] As noted by the majority of the Court in AbitibiBowater, had Parliament intended that the 
debtor always satisfy all remediation costs, it would have granted the Crown a priority over all of 

the debtor’s assets: at para 33. Justice Deschamps wrote at paragraph 32: 

Parliament recognized that regulatory bodies sometimes have to perform 
remediation work (see House of Commons, Standing Committee on Industry, No. 

16, 2nd Sess., 35th Parl., June 11, 1996). When one does so, its claim with respect 
to remediation costs is subject to the insolvency process, but the claim is secured 

by a charge on the contaminated real property and certain other related property 
and benefits from a priority (s. 11.8(8) CCAA). Thus, Parliament struck a balance 
between the public’s interest in enforcing environmental regulations and the 

interest of third-party creditors in being treated equitably. 

[162] Of course, the purpose of the insolvency process is not to negate all environmental 

obligations. For instance, under section 14.06(3) the trustee must make any report or disclosure 
required by federal or provincial legislation. One goal is that creditors should be treated in 
accordance with the legislative scheme. 

[163] In AbitibiBowater, responding to the province’s submission that treating a regulatory 
order as a claim would have the effect of undermining the “polluter-pay” principle, Deschamps J. 

clarified that the claims process does not extinguish the environmental obligation of the debtor, 
but only subjects the claim to the insolvency process. Deschamps J. rejected the province’s 
position stating that, if it were accepted, it would result not only in a super priority, but also the 

acceptance of a “third-party pay” principle – referring to creditors – in place of the “polluter-
pay” principle: at para 40. Deschamps J. stated the following in a CCAA context at paras 42-43: 

Furthermore, corporations may engage in activities that carry risks. No matter 
what risks are at issue, reorganization made necessary by insolvency is hardly 
ever a deliberate choice. When the risks materialize, the dire costs are borne by 

almost all stakeholders. To subject orders to the claims process is not to invite 
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corporations to restructure in order to rid themselves of their environmental 
liabilities. 

And the power to determine whether an order is a provable claim does not mean 
that the court will necessarily conclude that the order before it will be subject to 

the CCAA process. In fact, the CCAA court in the case at bar recognized that 
orders relating to the environment may or may not be considered provable claims. 
It stayed only those orders that were monetary in nature. 

[164] I now turn to the application of the three-part test to determine whether the orders are 
provable claims. In this case, it is clear, as conceded by the OWA and AER, that the first and 

second prongs of the AbitibiBowater test are met. The AER argues that in this case, the third 
prong is critical because it shows that the AER does not seek the recovery of costs once the wells 
are abandoned. The AER concedes that there are monetary consequences, but argues that this is 

not conclusive of a provable claim under the BIA. 

[165] The third part of the test raises the issue of whether it is possible to attach a monetary 

value to the debt, liability or obligation. In the case of a contingent claim, the Court needs to 
determine whether it is sufficiently certain that the AER or the OWA will perform the 
abandonment and closure orders and assert a monetary claim to have its costs reimbursed.  

[166] In this case, the legislation and evidence shows that if the AER deems a well an orphan, 
then the OWA will perform the work. Ms. Johnston, the Executive Vice-President and General 

Counsel of the AER, states that the AER will rarely perform abandonment work and rarely claim 
costs related to abandonment. 

[167] In her questioning on her affidavit,  Ms. Johnston explained that the AER does not pursue 

enforcement until after the discharge of the receiver, and its determination of when a licensee is 
insolvent for the AER’s purposes differs from what is the general understanding of insolvency: 

Q. MR. ZAHARA: Just so I can understand from my own perspective now, once 
this and the current regime operates basically, like, the OWA will only become 
involved once AER decides there is an orphan well, and then they step in and 

perform their function. Is that kind of an accurate summary of that? 

A. Yeah, what happens is once we determine that a property is a candidate or is 

properly described as an orphan, which really, for our intents and purposes, the 
licensee is insolvent and not capable of fulfilling its obligations. 

[...] 

A. So typically we do that following discharge of the receiver or trustee, and 
we’ll take whatever properties remain in the estate and designate them as 

orphans. 

Q. But you can do that if a trustees [sic] is in place, though, correct? 

A. I don’t know because as long as there is a trustee or receiver in place, there is 

an opportunity to perform those obligations. Once they’re discharged and we have 
no - - we have an insolvent licensee, that’s when we consider that the property is 

truly an orphan. 
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Q. Right. But they’re insolvent when a receiver is appointed. You understand that, 
right? 

A. Not for the purposes of designating them as orphans. 

[...] 

A. Well. The thing is that we need to exhaust our enforcement processes before 
we can designate something as an orphan. 

[168] Although the AER submits that it is not in the business of abandoning wells and that it 

does not usually seek to recover the costs, the evidence shows that the AER has the power to do 
so and has actually performed the work on occasion. In fact, in this case, the AER has expressly 

stated in a letter dated July 15, 2015, quoted above in para [23], that it would seek 
reimbursement of the costs. The evidence is that if a well is deemed an orphan, considering the 
limited resources available to OWA, it may take 10 years to perform the environmental clean-up. 

The AER submits that this uncertainty regarding if and when an orphaned property will be 
abandoned makes it all the more important for the AER to take steps to ensure that licensees 

comply with their obligations. 

[169] The OWA, which is set up with a separate board from the AER, has no power to seek 
reimbursement of costs from the licensee. However, in circumstances where the AER holds a 

security deposit on behalf of a licensee, the OWA is eligible to be reimbursed for its 
expenditures once the abandonment is completed or the reclamation certificate obtained, up to 

the amount of the deposit.  

[170] Turning to the factors enumerated in AbitibiBowater, the following leads toward a 
conclusion of sufficient certainty. The Trustee and Receiver is not in possession of the renounced 

assets and has no ability to perform any kind of work on these assets. The Trustee and Receiver 
exercised the choice not to take possession under section 14.06 of the BIA.  The evidence shows 

that the Trustee and Receiver is not funded to comply with the Abandonment Orders, which 
would involve expenditures of over $5,000,000. In its report, the Trustee and Receiver states that 
if it were required to carry out these abandonment obligations, there would be no point to a sales 

process, given their size. In this case, there is no evidence that Redwater will ever be reorganized 
or that activities will continue with respect to the renounced assets. There is also no evidence of a 

current or subsequent owner for the renounced assets or that there is a subsequent purchaser of 
the renounced assets who could be compelled to undertake the abandonment work, other than 
WIPs for approximately 20% of the Renounced Licensed Assets.  In fact, the Receiver and 

Trustee’s opinion is that no one would ever purchase the renounced assets. 

[171] The OCGA, section 29 provides that the AER may hold a licensee or WIP to perform or 

pay for the cost of abandoning a well or facility, though section 25 of the Pipeline Act holds only 
the licensee responsible for abandonment work. However, under section 30 of the OCGA, costs 
of suspension, abandonment or reclamation must be paid by the WIPs in accordance with their 

proportionate share and will sometimes constitute a debt. Approximately 20% of the Renounced 
Licensed Assets have WIPs, and this may raise some issue regarding the sufficient certainty 

analysis as applied in Nortel, because of the possibility that a party other than the regulator will 
perform or fund the abandonment costs. However, this case is distinguishable from Nortel where 
other parties were jointly and severally liable for the whole of the remediation work, because the 

AER can only apportion liability for abandonment costs to WIPs in proportion to their 
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involvement in the Renounced Licensed Assets. For the Redwater share of the Renounced 
Licensed Assets, it is still sufficiently certain that the AER will ultimately be responsible for 

those costs. Further, section 14.06 of the BIA was not at issue in Northstar, AbitibiBowater and 
Nortel. Those cases did not assess whether it was sufficiently certain there was no other party to 

perform the abandonment work with respect to properties that had been renounced under section 
14.06. If the Receiver has renounced the property, it is not in possession and has no ability to 
perform any work under section 14.06(4). If the Receiver carried out any work in this case, it 

could not claim that work as a cost of administration. It is unclear what liability the WIPs may 
have with respect to abandonment, because this issue was neither squarely before me, nor central 

to determining the outcome in this case. It is clear that the OCGA and Pipeline Act hold licensees 
liable for the costs of abandonment. The presence of WIPs with respect to 20% of the Renounced 
Licensed Assets does not affect my conclusion that the AER Abandonment Orders are provable 

claims in this case.   

[172] In Nortel, the Court of Appeal found the regulatory orders were not provable claims with 

respect to properties where there were current and subsequent owners who the MOE could 
compel to conduct the remediation. The Court found that the orders with respect to the property 
that Nortel still partially owned were provable claims because there was no other party who 

could be compelled to perform the remediation work. Similarly, in Northstar, the Court found 
the MOE orders were provable claims, because there was no subsequent purchaser who could be 

ordered to undertake the remediation and the MOE had already started the work. In this case, 
there is no other party who could be compelled to carry out the abandonment work, and there is 
evidence that either the AER or the OWA will perform the work, and the AER has expressly 

stated an intention to seek reimbursement for the costs of abandoning the renounced assets. 
These facts are more analogous to the orders in Northstar that the Ontario Court of Appeal found 

were provable claims under the AbitibiBowater test. There is no evidence that the AER has 
realistic alternatives to performing the remediation work itself other than deeming the renounced 
assets orphan wells. The exception, as discussed above, may be a proportionate share 

contribution from any involved WIP.        

[173] Does this situation meet the sufficient certainty criterion as described in AbitibiBowater? 

The answer is no in a narrow and technical sense, since it is unclear whether the AER will 
perform the work itself or if it will deem the properties subject to the orders, orphans. If so, the 
OWA will probably perform the work, although not necessarily within a definite timeframe. 

However, the situation does meet, in my opinion, what was intended by the majority of the Court 
in AbitibiBowater. Compliance with the orders would require the Trustee and Receiver to expend 

funds by way of security that would be used to perform the abandonment work. The effect is that 
if the obligations to remediate property are fully complied with by the Trustee within this 
bankruptcy context, the claim of the Province for remediation costs will be given a super priority 

not provided for under section 14.06. The creditors deprived of the usual order of priority in 
bankruptcy will be subject to a “third-party-pay” principle in place of the “polluter-pay” 

principle.  The history of amendments to the BIA in this case shows that Parliament intended that 
the priority of creditors as provided under section 14.06, and thus the distribution of funds, ought 
not to be disturbed by provincial legislation. In the result, I find that although not expressed in 

monetary terms, the AER orders are in this case intrinsically financial.  

[174] In this case, the obligation to comply with the orders directly affects Redwater’s estate. 

Indeed, the obligation to comply with the orders requires payment of or the posting of security 
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for, the abandonment costs to the AER in priority to all other creditors. Those actions frustrate 
the primary purposes of the BIA. These costs are not a sanction of regulatory nature, but would 

have a direct effect on the scheme of distribution provided under the BIA. 

[175] As stated by Deschamps J. at paragraph 18 in AbitibiBowater:   

[p]rocessing creditors’ claims against an insolvent debtor in an equitable and 
orderly manner is at the heart of insolvency legislation, which falls under a head 
of power attributed to Parliament. Rules concerning the assessment of creditors’ 

claims, such as the determination of whether a creditor has a monetary claim, 
relate directly to the equitable and orderly treatment of creditors in an insolvency 

process. 

[176] In this case, forcing a licensee to comply with the AER orders frustrates the purpose of 
section 14.06 in limiting the liability of receivers and trustees for the environmental condition of 

or environmental damage to property of the debtor. It also frustrates the BIA’s purpose of 
equitable distribution of the assets. Under section 14.06, Parliament has expressly legislated with 

regards to priorities and claims concerning environmental orders by choosing to deal with the 
priority of claims for environmental remediation in subsections 14.06(6), 14.06(7) and 14.06(8) 
of the BIA.  Had it been Parliament’s intention that claims such as the AER claims in this case 

have priority over the rest of the creditors of the bankruptcy, it could have said so. Regarding 
section 14.06(6), I note that if the AER orders were enforceable in this case, the Trustee would 

be required to incur costs to remedy environmental damage or conditions as administration costs. 
This would frustrate section 14.06(6) of the BIA. 

[177] The Court must look at the substance and the effect of the Abandonment Orders. As 

Deschamps J. stated at paragraph 19 in AbitibiBowater, “if the Province’s actions indicate that, 
in substance, it is asserting a provable claim within the meaning of federal legislation, then that 

claim can be subjected to the insolvency process.”  Of course, protecting the public’s interest in a 
safe and clean environment as well as protecting the public from costs arising from the oil and 
gas industry may well be valid policy reasons. But the mandate of this Court is not to weigh 

policy objectives in the context of this case. Parliament clearly balanced environmental concerns 
when enacting section 14.06 of the BIA. Deschamps J. commented at paragraph 60, “remediating 

pollution is often costly, but I am of the view that Parliament has borne this consideration in 
mind in enacting provisions specific to environmental claims”: AbitibiBowater. 

[178] Alternatively, the AER’s exercise of discretion so as to not consider the LMR rating 

when approving or refusing to approve a transfer of licence under Directive 006 has a direct 
financial impact on all creditors. Under the guise of simply exercising its regulatory powers, the 

AER is ensuring that the polluter or its licensee will pay for the environmental damages, which is 
certainly a very important concern. In other words, if the property is found to include that which 
was renounced by the receiver, Directive 006 still frustrates the purpose of section 14.06 of the 

BIA by including renounced assets in its calculation for determining the approval of a sale. The 
effect of section 14.06 is that renunciation is possible, with the purpose of protecting the trustee 

and receiver with the ultimate goal of equitable distribution, and as such, provincial legislation 
that interferes with this purpose amounts to frustration of intent. Using the words of the CCAA 
applications judge, Gascon J. (as he then was) in AbitibiBowater, at paragraph 259, the AER is 

not a public enforcer taking steps to enforce the general law, but an “enforcing authority clothed 
as a creditor.” 
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VII. Conclusion 

[179] For the foregoing reasons, the AER and OWA’s applications are dismissed. The Trustee 

and Receiver’s application is granted in accordance with the following conclusions. 

[180] I conclude that requiring the Trustee and Receiver to comply with the Abandonment 

Orders the AER issued pursuant to the OGCA and the Pipeline Act in relation to the Renounced 
Licenced Assets that the Trustee renounced and declined to take possession of triggers the 
doctrine of federal paramountcy.  

[181] I find that there is an operational conflict between section 14.06 (4) of the BIA and the 
definition of licensee under the OGCA and Pipeline Act. Under the BIA, the Trustee can 

renounce some assets under section 14.06 (4) and not be responsible for environment 
abandonment and remediation work; while, the OGCA and Pipeline Act do not allow it to 
renounce licensed assets, because a licensee is defined to include Receivers and Trustees. 

Therefore, dual compliance with both the provincial regime under the OGCA and Pipeline Act 
and the federal insolvency regime under section 14.06 (4) is not possible.  

[182] Regarding frustration ofspecific provision of the BIA I conclude that: 

1. The definition of licensee under the section 1(1)(cc) of the OGCA and 1(1)(n) of the 
Pipeline Act frustrates the purpose of sections 14.06(4), (6), (7) of the BIA by 

requiring the Trustee to comply with the Abandonment Orders or provide security 
deposits, which effectively creates a priority to any other claims against Redwater, 

including payment of the Receiver’s fees and disbursements, the Receiver’s 
borrowings under receiver’s certificates, the Trustee’s fees and disbursements, and 
prior to any distribution to any secured or unsecured creditors; 

2. The definition further frustrates the legislative purpose of sections 14.06(4)(a)(ii) and 
14.06(4)(c) of the BIA by effectively preventing the Trustee from renouncing 

licensed assets, which provide no economic benefit to the creditors, and which could 
put a receiver or trustee at personal financial risk; 

3. The AER’s requirements to pay security deposits and perform the Abandonment 

Orders as conditions of its approval of applications to transfer Redwater’s AER 
licenses frustrates the legislative purpose of section 14.06(5), (6), (7), (8) of BIA by 

requiring the Trustee to address those conditions prior to the payment of fees and 
disbursements or any secured or unsecured creditors; and 

4. The requirement to pay security deposits and perform the Abandonment Orders as 

conditions of approving any transfer application frustrates the purpose of sections 
14.06(4) and (6) of the BIA by requiring the Trustee to pay or rectify those conditions 

as costs of administration regardless of the fact that the Licenced Assets the 
conditions relate to have been renounced by GTL under section 14.06(4). 

[183] Therefore, sections 1(1)(cc) of the OGCA and section 1(1)(n) of the Pipeline Act are 

inoperative to the extent that they conflict with the federal legislation. The Abandonment Orders 
issued by the AER pursuant to sections 1(1)(cc), 27, 29, 30 and 106 of the OGCA and sections 

1(1)(n), 23, 25, 26, and 51 of the Pipeline Act are inoperative to the extent that they would have 
the effect of requiring the Trustee to comply with or provide security deposits in respect of the 
Abandonment Orders regarding the Renounced Licensed Assets. Sections 24(1), 24(2) and 

106(3) of the OGCA, section 18(1) and 18(3) of the Pipeline Act, Article 6 of Directive 006 and 
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Article 4, 8 and 10 of Appendix 2 of Directive 006 are inoperative to the extent that I have found 
these sections conflict with and frustrate the purpose of section 14.06 of the BIA.  

[184] Since the finding that the provincial scheme in question frustrates section 14.06 of the 
BIA is determinative of the issues between the parties, it is unnecessary for me to address 

whether there is an operational conflict with or frustration of the purpose of BIA sections 86, 87, 
136, 141 and 243.   

[185] The remedies sought by AER in paragraphs 1-3 of the Notices of Application for:  

1. An Order/Declaration that the disclaimer by GTL of a portion of the licensed 
assets of Redwater Energy Corp. is void and unenforceable and contrary to 

section 2 of the initial order appointing GTL as Receiver;  

2. And Order compelling GTL to comply with the closure and abandonment 
orders issued by the Alberta Energy Regulator in relation to a portion of the 

assets of Redwater Energy Corp. licensed properties; and 

3. And Order compelling GTL to fulfill its statutory obligations as a licensee in 

relation to the abandonment, reclamation and remediation of all the Redwater 
Energy Corp. licensed properties;  

are therefore denied.  

[186] Costs may be spoken to, if necessary. 

 

 
 
Heard on the 16th & 17th days of December, 2015. 

 
Dated at the City of Calgary, Alberta this 19th day of May, 2016. 

 
 
 

 
 

 

 
 

Neil Wittmann 

C.J.C.Q.B.A. 
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Appendix – Legislation 

1. The purposes of the OGCA are stated under section 4 as follows: 

4 The purposes of this Act are 

(a) to effect the conservation of, and to prevent the waste of, the oil and gas 

resources of Alberta; 

(b) to secure the observance of safe and efficient practices in the locating, 
spacing, drilling, equipping, constructing, completing, reworking, testing, 

operating, maintenance, repair, suspension and abandonment of wells and 
facilities and in operations for the production of oil and gas or the storage or 

disposal of substances; 

(c) to provide for the economic, orderly and efficient development in the 
public interest of the oil and gas resources of Alberta; 

(d) to afford each owner the opportunity of obtaining the owner’s share of 
the production of oil or gas from any pool; 

(e) to provide for the recording and the timely and useful dissemination of 
information regarding the oil and gas resources of Alberta; 

(f) to control pollution above, at or below the surface in the drilling of wells 

and in operations for the production of oil and gas and in other operations 
over which the Regulator has jurisdiction. 

2. Generally, the OGCA, regulations, rules as well as an AER declaration, order or direction 
overrides any conflicting contract or arrangements: 

9 (1) A provision of 

        (a) this Act, 

        (b) the regulations, 

        (b.1) the rules, 

        (c) a declaration, order or direction of the Regulator pursuant to this Act or in 
any matter over which the Regulator has jurisdiction, 

[...] 

overrides the terms and conditions of any contract or other arrangement 

conflicting with the provisions of this Act or the regulations, the rules or a 
declaration, order or direction. 

(2) No terms or conditions of a contract or other arrangement that conflict with a 

provision referred to in subsection (1) are enforceable or give rise to any cause of 
action by any party against any other party to the contract or arrangement. 

[...] 

3. Under section 27(3) of the OGCA, the AER may order that a well or facility be 
suspended or abandoned where it considers that it is necessary to do so in order to protect 

the public or the environment.  Under section 27(1) of the OGCA, a licensee or approval 
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holder is required to suspend or abandon a well or facility when directed by the AER. 
According to section 70 of the OGCA, the AER has the power to designate wells and 

facilities as orphans: 

27 (1) Subject to subsection (2), a licensee or approval holder shall suspend or 

abandon a well or facility when directed by the Regulator or required by the 
regulations or rules. 

(2) Notwithstanding subsection (1), 

(a) if the Regulator so directs, a well or facility must be suspended 
or abandoned by a working interest participant other than the 

licensee or approval holder, and 

(b) with the consent of the Regulator, a well or facility may be 
suspended by a working interest participant other than the licensee 

or approval holder. 

(3) The Regulator may order that a well or facility be suspended or abandoned 

where the Regulator considers that it is necessary to do so in order to protect the 
public or the environment. 

(4) A suspension or abandonment must be carried out in accordance with the 

regulations or rules. 

70 (1) The purposes of the orphan fund are 

(a) to pay for suspension costs, abandonment costs and related 
reclamation costs in respect of orphan wells, facilities, facility sites 
and well sites where the work is carried out 

(i) by the Regulator, 

(ii) by a person authorized by the Regulator, or 

(iii) by a Director or a person authorized by a 
Director in accordance with the Environmental 
Protection and Enhancement Act; 

(b) to pay for costs incurred in pursuing reimbursement for the 
costs referred to in clause (a) from the person responsible for 

paying them; 

(c) except in respect of a large facility, to pay for a defaulting 
working interest participant’s share of suspension costs, 

abandonment costs and related reclamation costs incurred by a 
working interest participant if the person who carried out the work 

has taken all reasonable steps necessary to collect that share and 
has been unable to do so; 

(c.1) in respect of a large facility, to pay for a defaulting licensee’s 

share of suspension costs, abandonment costs and related 
reclamation costs incurred by a working interest participant or a 

person referred to in clause (a) and a defaulting licensee’s 
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proportionate share of any subsequently defaulting working 
interest participant’s share of suspension costs, abandonment costs 

and related reclamation costs; 

(d) to pay for any other costs directly related to the operations of 

the Regulator in respect of the orphan fund. 

(2) The Regulator may 

(a) designate wells, facilities, facility sites and well sites to be 

orphan wells, facilities, facility sites or well sites for the purposes 
of this Part; 

(b) deem to be a defaulting working interest participant a working 
interest participant who 

(i) has an obligation under this Act to contribute 

toward suspension costs, abandonment costs or 
related reclamation costs, 

(ii) has not contributed to those costs as required by 
this Act, and 

(iii) in the opinion of the Regulator, does not exist, 

cannot be located or does not have the financial 
means to contribute to those costs as required by 

this Act; 

(b.1) deem to be a defaulting licensee a licensee of a large facility 
who 

(i) has an obligation under this Act to contribute 
toward suspension costs, abandonment costs or 

related reclamation costs, 

(ii) has not contributed to those costs as required by 
this Act, and 

(iii) in the opinion of the Regulator, does not exist, 
cannot be located or does not have the financial 

means to contribute to those costs as required by 
this Act; 

(c) authorize money to be paid from the orphan fund for any of the purposes 

referred to in subsection (1) in accordance with the regulations or rules. 

4. Under the OGCA, the AER can authorize any person to suspend or abandon a well or 

facility or can do so on the AER’s own motion: 

28 If, in the opinion of the Regulator, a well or facility is not suspended or 
abandoned in accordance with a direction of the Regulator or the regulations or 

rules, the Regulator may 

        (a) authorize any person to suspend or abandon the well or facility, or 

        (b) suspend or abandon the well or facility on the Regulator’s own motion. 
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5. Section 103 of the OGCA provides for the enforcement of liens:  

103(1)  In this section, 

(a)    “debtor” means a person who is indebted to the Regulator for any costs, levy, 
fee, penalty or other amount; 

(b)    “payor” means 

(i)    a purchaser, operator or other person who owes money to or holds or 
receives money on behalf of a debtor as a result of a sale of the debtor’s 

proportionate share of any gas, oil or other hydrocarbon produced from a 
well or facility, and 

 (ii)    a person who holds or receives revenue owing to the debtor resulting 

 (A)    from the use of a well or facility by another person,  

 (B)    from the provision of services by the debtor. 

(2)  The Regulator has a lien in respect of a debtor’s debt on the debtor’s interest in any 
wells, facilities and pipelines, land or interests in land, including mines and minerals, 

equipment and petroleum substances, and when it arises, the lien has priority over all 

other liens, charges, rights of set‑off, mortgages and other security interests. 

(3)  The Regulator’s lien arises when the debtor fails to satisfy the debt when due, and 
expires on full satisfaction of the debt. 

(4)  The Regulator may enforce its lien by serving on the debtor and the payor a notice of 
garnishment in the form prescribed by the regulations or rules. 

(5)  On receipt of a notice of garnishment, the payor shall forward to the Regulator for 

payment on account of the debt owing to the Regulator all money and revenue referred to 
in subsection (1)(b) that is then owing or later becomes owing to the debtor. 

(6)  The obligation to make payments under subsection (5) continues until the Regulator 
advises the payor that the debt has been paid in full. 

(7)  Any payment to the Regulator on the account of the debtor under this section is 

deemed to be a payment to the debtor and releases the payor from liability in debt to the 
debtor to the extent of the payment. 

(8)  A payor who fails to comply with a notice of garnishment is guilty of an offence. 

(9)  A payor who fails to comply with a notice of garnishment or makes payment to a 
debtor in contravention of the notice of garnishment is indebted to the Regulator for an 

amount equal to the amount the payor is required to pay pursuant to the notice of 
garnishment or the amount of the payment made to the debtor, whichever is less.  

6. The failure to comply with a remediation order can result in fines, contempt proceedings 
and other regulatory sanctions. For instance, under section 108 of the OGCA and under 
section 52 of the Pipeline Act, a licensee commits an offence by not complying with an 

order of the AER: 

108 (1) Every person who 
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        (a) whether as a principal or otherwise, contravenes or defaults in complying 
with any provision of this Act, the regulations or rules, an order or direction of the 

Regulator made under this Act or the regulations or rules or the terms and 
conditions under an order of the Lieutenant Governor in Council granting an 

approval or authorization under this Act, 

        (b) either alone or in conjunction or participation with others causes any 
person to contravene or to default in complying with a provision referred to in 

clause (a), or 

        (c) instructs, orders, directs or causes any officer, agent or employee of any 

person to contravene or to default in complying with a provision referred to in 
clause (a), 

        is guilty of an offence. 

(2) Every person who contravenes or defaults in complying with any provision of 
this Act or of the regulations or rules, or any order or direction of the Regulator, 

or any term or condition of a licence granted under this Act, is guilty of an 
offence.   

52 (1) A person who 

(a) obstructs or causes any obstruction to the construction, repair, operation 
or dismantling of a pipeline, 

        (b) wilfully does any damage to a pipeline, or 

        (c) harms, removes, defaces or destroys a sign erected under this Act 
or the regulations except for replacement, repair or removal under the 

regulations, 

is guilty of an offence. 

(2) A person who 

(a) whether as a principal or otherwise, contravenes any provision of this Act 
or of the regulations or of any order, direction or licence under this Act, 

(b) either alone or in conjunction or participation with others causes any 
holder of a licence to contravene any of those provisions, or 

(c) instructs, orders, directs or causes any officer, agent or employee of any 
holder of an approval or licence to contravene any of those provisions, 

 is guilty of an offence. 

[...] 

7. Under the Pipeline Act and the OGCA, the licensee is liable for the costs of abandonment. 

The OGCA provides that abandonment does not relieve the licensee from responsibility: 

29 Abandonment of a well or facility does not relieve the licensee, approval 
holder or working interest participant from responsibility for the control or further 

abandonment of the well or facility or from the responsibility for the costs of 
doing that work. 
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8. Similarly, the Pipeline Act provides: 

25 Abandonment of a pipeline does not relieve the licensee from the 

responsibility for further abandonment or other work with respect to the same 
pipeline or part of a pipeline that may become necessary, or from the 

responsibility for the costs of the further abandonment or other work. 

9. Under the OGCA, costs of suspension, abandonment or reclamation must be paid by the 
working interest participants in accordance with their proportionate share and will 

constitute a debt in certain situations: 

30 (1) Subject to subsection (2), the well or facility suspension costs, 

abandonment costs and reclamation costs must be paid by the working interest 
participants in accordance with their proportionate share in the well or facility. 

(2) The Regulator may determine the suspension costs, abandonment costs and 

reclamation costs 

(a) on the application of the person who conducted the suspension, 

abandonment or reclamation, in the case of a well or facility that 
was suspended, abandoned or reclaimed by a licensee, approval 
holder, working interest participant or agent, or 

 

(b) on the Regulator's own motion, in the case of a well or facility 

suspended or abandoned by the Regulator or by a person 
authorized by the Regulator, 

and the Regulator shall allocate those costs to each working 

interest participant in accordance with its proportionate share in the 
well or facility and shall prescribe a time for payment. 

(3) A working interest participant that fails to pay its share of costs as determined 
under subsection (2) within the period of time prescribed by the Regulator must 
pay, unless the Regulator directs otherwise, a penalty equal to 25% of its share of 

the costs. 

(4) Where a well or facility is suspended, abandoned or reclaimed by a licensee, 

approval holder, working interest participant or agent, the costs as determined 
under subsection (2), together with any penalty prescribed by the Regulator under 
subsection (3), constitute a debt payable to the licensee, approval holder, working 

interest participant or agent who carried out the suspension, abandonment or 
reclamation. 

(5) Where a well or facility is suspended or abandoned by the Regulator or by a 
person authorized by the Regulator, the costs as determined under subsection (2), 
together with any penalty prescribed by the Regulator under subsection (3), 

constitute a debt payable to the Regulator. 

[...] 
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10. Under the Pipeline Act, if a pipeline is discontinued or abandoned, the regulator can 
determine the costs and set time for payment which are required to be paid by the 

licensee: 

26 (1) In the case of a pipeline that is discontinued or abandoned under section 24, 

(a) the Regulator may determine the discontinuation costs or 
abandonment costs and may prescribe a time for payment of those 
costs, and 

(b) the licensee of the pipeline shall pay the costs so determined. 

(2) A licensee who fails to pay the costs as determined under subsection (1) 

within the period of time prescribed by the Regulator must pay, unless the 
Regulator directs otherwise, a penalty equal to 25% of those costs. 

(3) Costs as determined under subsection (1), together with any penalty payable 

under subsection (2), constitute a debt payable to the Regulator. 

[...] 

11. The transfer of a licence is subject to the approval of the AER: 

OGCA 

24 (1) A licence shall not be transferred without the consent in writing of the 

Regulator. 

(2) The Regulator may consent to the transfer of a licence subject to any 

conditions, restrictions and stipulations that the Regulator may prescribe, or the 
Regulator may refuse to consent to the transfer of a licence. 

(3) The transfer shall be in the form prescribed and shall have endorsed on or 

attached to it proof of execution satisfactory to the Regulator. 

(4) The applicant shall submit the transfer to the Regulator together with the 

prescribed fee. 

(5) The Regulator shall keep a record of every transfer to which it has given 
consent. 

(6) The Regulator may direct that a licence be transferred to a person who agrees 
to accept it and who, in the opinion of the Regulator, has the right to receive it, 

and the direction of the Regulator has the same effect as a transfer consented to 
under this section. 

(7) A transfer of a licence has no effect until the Regulator has consented to, or 

directed, a transfer of the licence under this section. 

Pipeline Act 

18 (1) A licence may not be transferred without the consent in writing of the 
Regulator. 

(2) When the licensee of a pipeline or proposed pipeline sells or otherwise 

disposes of the licensee’s interest in the pipeline or proposed pipeline, a proposed 
transfer reflecting that transaction must be filed with the Regulator. 
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(3) The Regulator may consent to the transfer of a licence subject to any 
conditions, restrictions or stipulations that the Regulator may prescribe, or the 

Regulator may refuse to consent to the transfer. 

(4) A proposed transfer must be in a form prescribed or approved by the 

Regulator and must have endorsed on it or attached to it proof of execution 
satisfactory to the Regulator. 

(5) The applicant shall submit the proposed transfer to the Regulator together with 

the prescribed fee. 

(6) The Regulator shall keep a record of every transfer to which it has given 

consent. 

(7) The Regulator may direct that a licence be transferred to a person who agrees 
to accept it and who, in the opinion of the Regulator, has the right to receive it, 

and the direction of the Regulator has the same effect as a transfer consented to 
under this section. 

(8) A transfer of a licence has no effect until the Regulator has consented to or 
directed the transfer under this section. 

12. Section 136 of the BIA provides as follows: 

Priority of claims 

136. (1) Subject to the rights of secured creditors, the proceeds realized from the 

property of a bankrupt shall be applied in priority of payment as follows: 

        (a) in the case of a deceased bankrupt, the reasonable funeral and 
testamentary expenses incurred by the legal representative or, in the Province of 

Quebec, the successors or heirs of the deceased bankrupt; 

        (b) the costs of administration, in the following order, 

            (i) the expenses and fees of any person acting under a direction made 
under paragraph 14.03(1)(a), 

            (ii) the expenses and fees of the trustee, and 

            (iii) legal costs; 

        (c) the levy payable under section 147; 

        (d) the amount of any wages, salaries, commissions, compensation or 
disbursements referred to in sections 81.3 and 81.4 that was not paid; 

        (d.01) the amount equal to the difference a secured creditor would have 

received but for the operation of sections 81.3 and 81.4 and the amount actually 
received by the secured creditor; 

        (d.02) the amount equal to the difference a secured creditor would have 
received but for the operation of sections 81.5 and 81.6 and the amount actually 
received by the secured creditor; 

        (d.1) claims in respect of debts or liabilities referred to in paragraph 
178(1)(b) or (c), if provable by virtue of subsection 121(4), for periodic amounts 
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accrued in the year before the date of the bankruptcy that are payable, plus any 
lump sum amount that is payable; 

        (e) municipal taxes assessed or levied against the bankrupt, within the two 
years immediately preceding the bankruptcy, that do not constitute a secured 

claim against the real property or immovables of the bankrupt, but not exceeding 
the value of the interest or, in the Province of Quebec, the value of the right of the 
bankrupt in the property in respect of which the taxes were imposed as declared 

by the trustee; 

        (f) the lessor for arrears of rent for a period of three months immediately 

preceding the bankruptcy and accelerated rent for a period not exceeding three 
months following the bankruptcy if entitled to accelerated rent under the lease, 
but the total amount so payable shall not exceed the realization from the property 

on the premises under lease, and any payment made on account of accelerated 
rent shall be credited against the amount payable by the trustee for occupation 

rent; 

        (g) the fees and costs referred to in subsection 70(2) but only to the extent of 
the realization from the property exigible thereunder; 

        (h) in the case of a bankrupt who became bankrupt before the prescribed 
date, all indebtedness of the bankrupt under any Act respecting workers' 

compensation, under any Act respecting unemployment insurance or under any 
provision of the Income Tax Act creating an obligation to pay to Her Majesty 
amounts that have been deducted or withheld, rateably; 

        (i) claims resulting from injuries to employees of the bankrupt in respect of 
which the provisions of any Act respecting workers' compensation do not apply, 

but only to the extent of moneys received from persons guaranteeing the bankrupt 
against damages resulting from those injuries; and 

        (j) in the case of a bankrupt who became bankrupt before the prescribed date, 

claims of the Crown not mentioned in paragraphs (a) to (i), in right of Canada or 
any province, rateably notwithstanding any statutory preference to the contrary. 

Payment as funds available 

(2) Subject to the retention of such sums as may be necessary for the costs of 
administration or otherwise, payment in accordance with subsection (1) shall be 

made as soon as funds are available for the purpose. 

Balance of claim 

(3) A creditor whose rights are restricted by this section is entitled to rank as an 
unsecured creditor for any balance of claim due him. 

13. Section 243 of the BIA provides as follows:  

Court may appoint receiver 

243. (1) Subject to subsection (1.1), on application by a secured creditor, a court 

may appoint a receiver to do any or all of the following if it considers it to be just 
or convenient to do so: 
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(a) take possession of all or substantially all of the inventory, accounts 

receivable or other property of an insolvent person or bankrupt that was 
acquired for or used in relation to a business carried on by the insolvent 

person or bankrupt; 

(b) exercise any control that the court considers advisable over that property 
and over the insolvent person's or bankrupt's business; or 

        (c) take any other action that the court considers advisable. 

Restriction on appointment of receiver 

(1.1) In the case of an insolvent person in respect of whose property a notice is to 
be sent under subsection 244(1), the court may not appoint a receiver under 
subsection (1) before the expiry of 10 days after the day on which the secured 

creditor sends the notice unless 

(a) the insolvent person consents to an earlier enforcement under subsection 

244(2); or 

        (b) the court considers it appropriate to appoint a receiver before then. 

Definition of “receiver” 

(2) Subject to subsections (3) and (4), in this Part, "receiver" means a person who 

        (a) is appointed under subsection (1); or 

(b) is appointed to take or takes possession or control - of all or substantially 
all of the inventory, accounts receivable or other property of an insolvent 
person or bankrupt that was acquired for or used in relation to a business 

carried on by the insolvent person or bankrupt - under 

(i) an agreement under which property becomes subject to a security (in 

this Part referred to as a "security agreement"), or 

(ii) a court order made under another Act of Parliament, or an Act of a 
legislature of a province, that provides for or authorizes the appointment 

of a receiver or receiver-manager. 

Definition of “receiver” - subsection 248(2) 

(3) For the purposes of subsection 248(2), the definition "receiver" in subsection 
(2) is to be read without reference to paragraph (a) or subparagraph (b)(ii). 

Trustee to be appointed 

(4) Only a trustee may be appointed under subsection (1) or under an agreement 
or order referred to in paragraph (2)(b). 

Place of filing 

(5) The application is to be filed in a court having jurisdiction in the judicial 
district of the locality of the debtor. 

Orders respecting fees and disbursements 
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(6) If a receiver is appointed under subsection (1), the court may make any order 

respecting the payment of fees and disbursements of the receiver that it considers 
proper, including one that gives the receiver a charge, ranking ahead of any or all 

of the secured creditors, over all or part of the property of the insolvent person or 
bankrupt in respect of the receiver's claim for fees or disbursements, but the court 
may not make the order unless it is satisfied that the secured creditors who would 

be materially affected by the order were given reasonable notice and an 
opportunity to make representations. 

Meaning of “disbursements” 

(7) In subsection (6), "disbursements" does not include payments made in the 
operation of a business of the insolvent person or bankrupt. 

14. Article 6 of Directive 006 reads as follows:  

a. 6 LMR Security Deposit Requirements 

The ERCB conducts its LMR assessment on the first Saturday of each 
month, following receipt of updated production information from 
PETRINEX.  

A licensee required to provide the ERCB with a security deposit as a result 
of a monthly or transfer LMR assessment will be advised in writing of the 

amount of the security deposit required and the date by which the security 
deposit must be received. The date specified for payment of a monthly 
LMR assessment is ordinarily the Friday before the first Saturday of the 

following month. 

If a licensee in the LLR, LFP, or OWL programs becomes defunct:  

• any non-facility-specific LMR security deposit held by the 
ERCB will be allocated to address its unfunded suspension, 
abandonment, remediation, or reclamation liability in each 

program in which it had liability in proportion to its deemed 
liability in each program; and  

• any facility-specific security deposit held by the ERCB will be 
applied first to the facility for which it was collected, with any 
surplus being available for any unfunded liability held by the 

licensee.  

The ERCB’s requirements with respect to the form, use, and refund of 

security deposits provided under a liability management program are in 
Directive 068: ERCB Security Deposits.  

A licensee can view information on the type and amount of any security 

deposit it has with the ERCB on the Digital Data Submission 
(DDS)/Reports/Liability Rating page on the ERCB website, www.ercb.ca, 

using its DDS Logon ID and password. 

 

20
16

 A
B

Q
B

 2
78

 (
C

an
LI

I)



Page: 57 

 

15. Articles, 4, 8, and 10 of Appendix 3 of Directive 006 read as follows:  

4 Corporate Compliance Record  

The ERCB will review the compliance record of both the transferor and 
transferee as part of its licence transfer application process. If either the 

transferor or transferee has a Refer status or there is evidence of other 
significant noncompliances on the part of either party, the application is 
considered nonroutine. The ERCB will assess the circumstances 

surrounding the proposed transfer, including the nature and complexity of 
the issues that caused any compliance issues identified by the ERCB, to 

determine whether regulatory requirements have been satisfied and 
whether a security deposit will be required. A nonroutine licence transfer 
application requires additional time to process. The ERCB may determine 

that it is not in the public interest to approve the licence transfer 
application based on the compliance history of one or both parties or their 

directors, officers, or security holders. 

Information on Refer status and the ERCB’s enforcement processes is 
available in Directive 019.  

[...] 

8 Licence Transfer LMR Assessments—Security Deposit Requirements  

On receipt of a licence transfer application, the ERCB will conduct an 
LMR assessment of both the transferor and the transferee. The licence 
transfer LMR assessment is conducted as if the transfer were approved 

(post-transfer LMR).  

If both the transferor and transferee have a post-transfer LMR equal to or 

exceeding 1.0, a security deposit will not be required from either party.  

If either the transferor or transferee has a post-transfer LMR below 1.0, the 
ERCB will require a security deposit in an amount representing the 

difference between its deemed liabilities and deemed assets plus any 
existing liability management security deposits. This security deposit must 

be received by the ERCB before the licence transfer application is 
approved.  

An application that contains pipeline licences that are not “designated 

problem sites” will not result in the generation of an LMR assessment of 
either the transferor or transferee.  

[...]10 Licence Transfer Decision  

The ERCB may approve, approve with conditions, or deny a licence 
transfer application. The ERCB may determine that it is not in the public 

interest to approve the licence transfer application based on the 
compliance history of one or both parties or their directors, officers, or 

security holders. In cases where numerous recent noncompliance events 
have occurred, or a “named individual” (OGCA, section 106) is involved 
in the licence transfer, or the licence transfer poses a risk to the Orphan 
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Fund, the ERCB may deny the application or impose conditions on the 
approval (e.g., require a security deposit).  

The ERCB will convey its decision regarding a licence transfer application 
to both the transferor and the transferee. If a transferor or transferee is 

represented by an agent or uses the services of a consultant, the ERCB will 
also provide notice of its decision to the agent or consultant.  

The licensee of record (transferor) remains responsible to comply with all 

applicable regulatory requirements for any well, facility, or pipeline in a 
licence transfer application until the ERCB approves the transfer. On 

approval of a licence transfer application, the new licensee of record 
(transferee) becomes responsible for any well, facility, or pipeline licence 
in the application as of the effective date of the transfer. 
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